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| ss | MESSAGE FROM THE MINISTER 


I am pleased to invite and encourage you to participate in a review of the provisions and operation of the 
Canadian Environmental Assessment Act. 


The Government of Canada is involved in a wide variety of projects as a developer, as a financial sup- 
porter, as a regulator, and as a custodian of public lands. The Act provides that the government consider 
the possible environmental effects of these projects before making its decisions. 


Environmental assessment can enable better informed federal decisions, promote sustainable development, 
avoid significant adverse environmental effects within and outside Canada’s borders, and provide for 
public participation in the planning of projects involving the federal government. 


Many of our experiences in applying the Act have been positive. However, there have been challenges, 
particularly in the early years, in adjusting to a legislated environmental process. Now, five years after the 
Act came into force, the time has come to take a close, objective look at how well the Act has been working. 
The need for such a review is dictated by the Act, and must begin no later than January 2000. 


In preparing for the Five Year Review, the Canadian Environmental Assessment Agency has consulted 
with and gathered information from a wide variety of sources including federal departments and agencies, 
provinces, Aboriginal peoples, environmental organizations and industry to benefit from their collective 
experience in implementing or participating in the environmental assessment process. 


This discussion paper is intended to serve as the basis for a broad public consultation exercise that will 
begin in December 1999. All concerns and suggestions about the Act and its operation will be heard and 
considered. It is my intention to report to Parliament on the results of the review before the end of the 
year 2000. 


Dood oo. 


David Anderson, P.C., M.P. 
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EXECUTIVE SUMMARY 


FIVE YEARS AFTER THE COMING INTO FORCE OF THIS SECTION, A COMPREHENSIVE REVIEW OF THE PROVISIONS AND 


OPERATION OF THIS ACT SHALL BE UNDERTAKEN BY THE MINISTER. 


This discussion paper provides background to the 
Five Year Review of the Canadian Environmental 
Assessment Act. It seeks to inform individuals, 
private sector companies, community and envi- 
ronmental organizations, other governments and 
Aboriginal organizations about the experience 
with the Act and to encourage a dialogue on 
possible improvements to the Act after five 

years of implementation. 


THE ROLE OF ENVIRONMENTAL 
ASSESSMENT 


In Canada, governments and other decision- 
making bodies share responsibility for envi- 
ronmental assessment. As a planning tool, 
environmental assessment has been applied in 
Canada for more than 25 years at both the fed- 
eral and provincial government levels. Today, 
environmental assessment is recognized as an 
important tool in support of sustainable devel- 
opment, allowing decision makers to better 
integrate environmental, social and economic 
considerations into project and policy proposals. 


SUMMARY OF ENVIRONMENTAL 
ASSESSMENTS 


Of the nearly 25,000 environmental assessments 
conducted under the Act to date, more than 

99 percent have involved the screening level of 
assessment. The type of project undergoing 
screening varies widely. 


Over the past five years, the Canadian 
Environmental Assessment Agency has worked 
with federal departments and agencies to pro- 
mote the class screening concept. So far, two 
model class screening reports have been declared 
by the Agency, while another 14 were in develop- 
ment as of mid-1999. 


As of mid-1999, 46 proposed projects required 
a more thorough form of assessment called a 
comprehensive study; 23 of these studies were 
still under way as of mid-year. 


S. 72(1), CANADIAN ENVIRONMENTAL ASSESSMENT ACT 


Since the introduction of the Act, five projects 
have undergone full review by a panel, with 
another four panel reviews under way as of mid- 
1999. The majority of these reviews were per- 
formed co-operatively, either combining the 
federal process with that of a provincial juris- 
diction, or by combining with another federal 
review process, such as that of the National 
Energy Board. 


To date, a formal mediation process, as 
defined in the Act, has not been used in 
an environmental assessment. 


BUILDING ON STRENGTHS 


Efforts to strengthen and revitalize the Act 
can build on the important successes of the 
past five years. For example: 


* The Act has helped achieve sustainable 
development through the promotion of 
sound economic development while reduc- 
ing adverse effects on our environment. 


* The Act has helped provide concerned indi- 
viduals and organizations with opportuni- 
ties to influence decisions on projects that 
will affect them. 


* The Act has promoted the concept of “one 
project — one assessment” by encouraging 
co-operation among departments and other 
jurisdictions to reduce unproductive overlap 
and duplication. 


* Under the principle of self-assessment, 
the environment has become the responsi- 
bility of every department in the federal 
government. 


Challenge 1: Making the process more 
predictable, consistent and timely 
Experience with the Act’s operations over the 
past five years raises questions about the pre- 
dictability, consistency and timeliness of the 
federal process. Introducing greater certainty, 
consistency and timeliness could result in 
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savings in cost and time to industry, government 
and other stakeholders; reductions in the likeli- 
hood of litigation; and an improved climate for 
private sector investment. 


Opportunities for addressing this challenge 

are explored in the areas of: improvements in 
co-ordination and harmonization; assessment 
of smaller, routine projects; provisions of the 
Act affecting the timing of environmental assess- 
ments; issues related to scoping; the application 
of the Act to projects outside Canada; and the 
discretionary powers of the Minister of the 
Environment. 


Ideas for consideration focus around amend- 
ments to the Act, such as: adding the concept 
of “lead responsible authority” to improve co- 
ordination; streamlining procedures to reduce 
the need to assess many small, routine projects; 
better promotion of environmental assessment 
as a planning tool; and amending the Act to 
extend coverage and to provide the Minister 
with greater flexibility in determining next 
steps in the process. 


Challenge 2: Improving the Quality 

of Environmental Assessments 

Better quality environmental assessments can 
mean better decisions and greater confidence 

in those decisions. Questions about the roles, 
responsibilities and accountability in the current 
federal process have undermined both the qual- 
ity of assessments and the overall sense of trust 
and confidence in decisions arising from that 
process. This review considers these concerns in 
more detail in the areas of coverage of the Act, 
cumulative effects, follow-up and monitoring. 


In addressing this challenge, ideas that could be 
considered in the Five Year Review include the 
establishment of a quality assurance program 
across federal departments, developing guide- 
lines and training to provide clearer direction 
and strengthening provisions in the Act for 
follow-up to improve the quality of environ- 
mental assessments. 


Challenge 3: Strengthening opportunities 
for public participation 

Public participation remains a fundamental 
objective of the Act, but there have been 
challenges in putting that goal into practice. 


Strengthening opportunities for public parti- 
cipation can lead to important benefits for all 
participants in the process. 


Concerns have been expressed about the scope 
and timing of opportunities for early, meaning- 
ful public participation in screenings and com- 
prehensive studies; the application of more 
judicial, adversarial procedures in joint panel 
reviews; the involvement of Aboriginal people 
in environmental assessments; and the lack of a 
reliable, user-friendly system to ensure public 
access to up-to-date, useful information on 
environmental assessments. 


In responding to this challenge, ideas that could 
be considered in the Five Year Review include 
amending the Act to provide improved oppor- 
tunities for public participation and stronger 
obligations for federal departments to provide 
access to information; and encouraging greater 
participation by Aboriginal people through 
more appropriate consultation methods and by 
harmonizing the Act with processes established 
by self-government and land claim regimes. 


LOOKING AHEAD: SIMPLICITY, 
QUALITY AND INTEGRITY 


The current Act appears complex. A less 
ambiguous, more straightforward process 

could promote public confidence in the process, 
provide a greater measure of certainty and pre- 
dictability to the private sector, and ensure a 
more appropriate use of scarce resources by 

the public sector. 


Simplicity, quality, integrity: achieving this vision 
for a revitalized federal environmental assess- 
ment process will not be easy. It will not only 
be a matter of rewriting particular provisions of 
the federal legislation. It also must be based on 
a renewed commitment to co-operation and co- 
ordination within and across all jurisdictions, 
on changes in internal procedures by federal 
departments to better realize the potential of 
environmental assessment to contribute to 
sound planning decisions, and on the gradual 
expansion of expertise and capacity among envi- 
ronmental assessment practitioners in Canada 
through better training and education. 


HowW TO PARTICIPATE IN 
THE Five YEAR REVIEW 


The Five Year Review will allow individuals provisions of the Act, and to make suggestions for 
and organizations to have a say in the future improvements. These consultations will involve 
of the Act. meetings with the interested public, industry 


associations, environmental organizations, 
provinces, Aboriginal organizations and other 
federal departments. 


The review begins in December 1999. Consulta- 
tions across the country in January to March 2000 
will give stakeholders an opportunity to provide 
feedback to the Minister on the operation and 


QUESTIONS TO CONSIDER IN THE FIVE YEAR REVIEW 


’ This discussion paper presents a wide range of ideas and suggestions 
to stimulate dialogue. Individuals and groups wanting to participate 
in the review are encouraged to consider the following questions. 


« Are there additional issues that should be addressed in the Five Year 
Review? 


¢ Are there other challenges that should be put on the table for discussion? 
* Are there additional options that should be considered? 


* To what extent can or should important environmental assessment 
methodological issues, such as scoping, be addressed through legislation? 


¢ What is the appropriate balance or trade-off among some of the 
proposed options? 
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1. The Five Year Review 


THE NEED FOR THE REVIEW 


THE FIVE YEAR REVIEW IN CONTEXT 


FIVE YEARS AFTER THE COMING INTO FORCE OF THIS SECTION, A COMPREHENSIVE REVIEW OF THE PROVISIONS AND 


OPERATION OF THIS ACT SHALL BE UNDERTAKEN BY THE MINISTER. 


Five years ago, environmental assessment in 
Canada took a major step forward with the pas- 
sage of the Canadian Environmental Assessment 
Act (the Act). For the first time, the obligations of 
federal departments and agencies to conduct 
environmental assessments of projects involving 
the federal government were enshrined in legis- 
lation. For the first time, environmental assess- 
ment at the federal level was established in 
legislation as a tool that can support decision 
makers and promote sustainable development. 
For the first time, opportunities for the public to 
participate in the federal environmental assess- 
ment process were confirmed in legislation. 


Over the past several years, much experience 

has been gained from putting these ideals into 
practice — by the Canadian Environmental 
Assessment Agency, senior managers and environ- 
mental assessment practitioners in the federal 
government, private sector proponents, non- 
governmental organizations and other groups. 
There is a need to reflect on this experience, to 
learn from it and to build on it so environmental 
assessment remains a dynamic tool for sound 
decision making. 


This discussion paper has been prepared to 
encourage a dialogue on the future of environ- 
mental assessment at the federal level in Canada. 
It seeks to inform individuals, private sector 
companies, community and environmental 
organizations, other governments and Aboriginal 
organizations about their collective experience 
with the Act and about shared opportunities for 
strengthening the role of environmental assess- 
ment in planning and decision making. 


The suggestions presented in this paper are 
intended to stimulate wider discussion. New 
ideas and options will be welcomed during 
the review process. 
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This discussion paper is organized into three 
major sections. 


Part 1 briefly explains the scope and objectives 
of the Five Year Review, outlines the role envi- 
ronmental assessment can play in helping meet 
the goal of sustainable development, and sum- 
marizes the key international and domestic pol- 
icy trends affecting environmental assessment. 


Part 2 provides an overview of the federal envi- 

ronmental assessment process established under 
the Act and presents summary data on environ- 
mental assessments conducted under the Act in 

the past five years. 


Part 3 reviews the major issues and concerns 
that have come out of the past five years’ experi- 
ence with the Act, and offers ideas for improve- 
ment in three general areas. 


PREPARING FOR THE 
Five YEAR REVIEW 


Preparations for the Five Year Review have 

been under way since early 1998, and have been 
characterized by a strong commitment by the 
Agency to involve those interested in environ- 
mental assessment in Canada: various levels of 
governments, industry, public interest groups 
and Aboriginal people. The Agency has consulted 
broadly to ensure that important issues are iden- 
tified, concerns are backed by rigorous analysis 
and proposed approaches are practical and fair. 


As a first step, the Agency prepared a framework 
for guiding the planning and conduct of the 
review. The framework was based on consulta- 
tions with the federal government’s Senior 
Management Committee on Environmental 
Assessment, the provincial environmental assess- 
ment administrators and the Regulatory 
Advisory Committee — an independent advisory 
group representing a wide range of interests. 
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A series of background studies provided critical 
information on the operations and experiences 
of the Act. Conducted by independent contrac- 
tors (and including extensive consultations with 
other federal departments and organizations 
involved with environmental assessment), these 
background studies provided the data and analy- 
sis that formed the basis of this discussion paper. 
(The studies are listed in Annex 1.) 


In addition to these initiatives, the Agency 

held a series of consultations in 1998 and 1999 
with its environmental assessment partners and 
stakeholders to identify, from their perspective, 
the major issues arising from the first five years 
of experience with the Act. Among those 
consulted were: 


- the federal government’s Senior Management 
Committee on Environmental Assessment; 


* environmental practitioners in the federal 
government; 


* provincial environmental assessment 
administrators; 


* the Regulatory Advisory Committee; 


* the environmental assessment caucus of 
the Canadian Environmental Network 
(a network of environmental public 
interest groups); 


. the environmental committee of the 
Assembly of First Nations; and 


. industrial associations. 


Two major workshops were held with federal 
departments as part of these consultations. One 
explored special concerns relating to the appli- 
cation of the Act and its regulations to projects 
outside Canada. The other looked at major issue 
areas related to the experience with the Act and 
considered possible approaches for addressing 
key concerns. 


The 1998 report submitted to the House 

of Commons by the Commissioner of the 
Environment and Sustainable Development was 
another important resource for this public discus- 
sion paper and for the review preparations. The 
Commissioner’s report identified areas of concern 
in the delivery of environmental assessment and 
provided data to substantiate the analysis. 


How THE Five YEAR REVIEW 
WILL WORK 


The Five Year Review will give concerned indi- 
viduals and organizations a say in the future 
of the Act. Beginning in January 2000, multi- 
stakeholder consultations will be held across the 
country to give Canadians an opportunity to 
provide feedback to the Minister on the opera- 
tion and provisions of the Act, and to make 
suggestions for improvements. Opportunities 
will be provided to ensure the involvement of 
Aboriginal people in the review process, with 
the results integrated into the general review. 


Consultations for the Five Year Review will be 
independently managed and facilitated, and will 
be open and transparent, broad and extensive, 
and open to new issues being raised. In addition, 
the consultations will provide a forum where 
consolidated stakeholder views can be presented 
and for iterative, multi-stakeholder discussions 
on key issues and options. 


When the national consultations are completed, 
the Minister will prepare a report to Parliament 
on the results of the review. This report may 
consist of broad general direction, or it may 
include suggested amendments for improving 
the application and operations of the Act. 
Tabling in Parliament of the Minister’s report is 
expected about one year after the review begins. 
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\ FIVE YEAR REVIEW TIME LINE YEAR REVIEW TIME LINE 


1999 


October- —January- 
December March 


Release of consultation document 


‘(late December 1999) 


Consultations 
(late December 1999-March 2000) 


Preparation of report from consultations 
(April-May 2000) 


- Development of proposed changes 
to operations, the Act, regulations 
(May 2000-December 2000) 


Minister's report to Parliament 
(December 2000) 


2000 


April- July- — October- 
June September December 
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THE FIVE YEAR REVIEW IN CONTEXT 


Environmental assessment helps us 
shape the impact of human activities 
on our environment. 

Human activities are affecting the planet’s 
natural physical and biological systems on an 
unprecedented scale — with uncertain impacts 
on the daily lives and livelihoods of people in 
‘every part of the globe. 


Whether the issue is climate change or toxic 
waste disposal, clean air or clean water, it has 
never been more important to understand 

the human “footprint” on the environment. 
Through better understanding, Canadians can 
design better policies and projects that consider 
environmental constraints, better manage the 
inevitable risks and uncertainties, and better bal- 
ance and integrate society’s environmental goals 
with its economic, social and cultural values. 
This is the task and challenge of environmental 
assessment. 


Environmental assessment has a 30-year 
track record of helping decision makers. 
Thirty years ago, environmental assessment was 
first introduced as a formal policy requirement 
in the path-breaking United States National 
Environmental Policy Act. Today, it is used in 
more than 100 countries around the world as a 
systematic approach for identifying and assess- 
ing the likely effects of proposed projects, poli- 
cies and programs on the environment — the 
air, water, land and the life they support. 


As a recent major study of global trends in 
environmental assessment concludes: 


The subsequent world-wide adoption of 
environmental assessment, within a rela- 
tively short period of time, makes it one 
of the more successful policy innovations. 
Nationally and internationally, the record 
of use and acceptance points to the value 
of environmental assessment as an instru- 
ment for decision making and problem 
solving.! 


In Canada, environmental assessment is a 
responsibility shared across governments and 
other decision-making bodies. As a planning 


2. Environmental Assessment and Sustainable Development 


tool, environmental assessment has been applied 
in Canada for more than 25 years at both the 
federal and provincial government levels. 


A 1974 cabinet directive launched the federal 
environmental assessment process. This process 
was formalized in 1984 when the federal govern- 
ment issued the Environmental Assessment and 
Review Process Guidelines Order. These guide- 
lines were an important and effective step in 
helping to integrate environmental factors into 
the decision-making process for projects involv- 
ing the federal government. 


Over time, it became apparent that the envi- 
ronmental assessment process needed to be 
strengthened. Clear procedures were needed for 
conducting environmental assessments and for 
clarifying the responsibilities of certain federal 
agencies and bodies (e.g., Crown corporations) 
and to provide a mechanism for funding public 
participation in the process. There also was a 
need to ensure that environmental assessment 
supported the goal of sustainable development. 


Consultations on reform began in 1987 and, in 
1990, the government announced a reform pack- 
age that included new environmental legislation, 
an environmental assessment process for new 
policy and program proposals, and a participant 
funding program to support public participation 
in panel reviews. Following nation-wide consul- 
tations and a comprehensive parliamentary 
review, Bill C-13, which became known as the 
Canadian Environmental Assessment Act, received 
royal assent in 1992. In early 1995, following a 
second round of national consultations, the Act 
and its four enabling regulations came into force. 


Today, environmental assessment is 
recognized as an important decision- 
making tool in support of sustainable 
development. 

Sustainable development is a relatively new and 
challenging concept: to meet the needs of the 
present without compromising the ability of 
future generations to meet their own needs. 


! Environmental Assessment in a Changing World: Evaluating Practice to Improve Performance, Final Report of the International Study 
of the Effectiveness of Environmental Assessment, by Barry Saddler, June 1996, p.1. 
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Achieving this goal requires the integration of 
environmental, social and economic considera- 
tions into project decision making. Governments 
and leading industries worldwide recognize that 
sustainable development must become part of 
the way they do business; many are changing 
their planning processes to accommodate this 
new approach. 


To help integrate the goal of sustainable devel- 
opment into the government’s “way of doing 
business,” every federal department must develop 
a practical strategy outlining how it will con- 
tribute to sustainable development within its 
areas of responsibilities. These sustainable devel- 
opment strategies must be updated every three 
years and are the benchmarks for measuring 
advances toward sustainable development. 

The Commissioner of the Environment and 
Sustainable Development monitors the progress 
of departments in implementing their strategies 
and reports to the House of Commons. 


Environmental assessment can help bolster 
sound decision making in support of sustainable 
development. Considering adverse environmental 


ENVIRONMENTAL ASSESSMENT IMPROVES 


DECISION MAKING 


National Park Trail Redevelopments — Screening 

The environmental assessment for two trail redevelopment 
projects examined issues associated with providing a high- 
quality national park experience in a safe manner; protecting 
an endangered species and its habitat; and protecting ecosys- 
tems designated as environmentally sensitive. Public input 
and consideration of alternatives led to design changes which 
contributed to the sustainability of the projects and to the 


development of an area plan for the park. 


Copper Mine - Comprehensive Study 


This comprehensive study involved both federal and provincial 
environmental assessments and addressed impacts from a 
proposed $140 million open pit copper mine. Benefits derived 
from the assessment included the development of emergency 
response plans, an environmental monitoring program and a 
follow-up assessment of the proponent's performance during 


project implementation. 


effects before carrying out a project can prevent 
significant degradation of the environment, 
reduce risks to human health and decrease 
economic costs. 


The introduction of the Act five years ago 

was part of the federal government’s ongoing 
effort to make environmental assessment an 
effective tool for supporting planning and deci- 
sion making at all levels. The Act requires federal 
departments and agencies to undertake an envi- 
ronmental assessment if they intend to develop a 
project themselves, provide funding or land for 
such a project, or issue certain licences, permits 
or other authorizations that will allow a project 
to go forward. 


The environmental assessment of projects uses 
scientific analysis and public involvement to 
identify possible adverse environmental effects 
before they occur. Project design is an iterative 
process that can be driven by environmental 
assessment to allow projects to be designed in 
ways that are not only economically efficient and 
rewarding, but also compatible with a healthy 
environment and society, and supportive of 
sustainable development. 


Strategic environmental 
assessment has emerged 

as an important tool for 
sustainable development. 

While the Act provides a framework 
for conducting environmental assess- 
ments on projects involving a federal 
government decision, strategic envi- 
ronmental assessment has been devel- 
oped as a tool that allows decision 
makers to address possible environ- 
mental concerns early in the policy, 
program and plan development stage, 
as well. 


Over the last 10 years, governments 
and international organizations have 
applied strategic environmental 
assessment in a variety of forms, from 
reviews of broad policy measures, to 
area- or region-wide assessments. It 
can complement and support project- 
level assessment by identifying poten- 
tial project-level issues, considering 
alternatives, and identifying cumulative 


environmental effects of projects that could 
result from the policy, program or plan. 


In Canada, strategic environmental assessment 
has been applied at the federal level to important 
policy, plan or program proposals through a 
non-legislated process introduced in 1990 and 
updated in 1999. Under this process, an environ- 
‘mental assessment of a proposal must be con- 
ducted when: 


+ the proposal requires ministerial or cabinet 
approval, or relates to the implementation 
of a federal authority’s sustainable develop- 
ment strategy; and 


* implementation of the proposal may 
result in significant use of, changes in or 
risk to environmental resources, features 
or conditions.” 


In submitting their first sustainable development 
strategies in 1997, many departments identified 
strategic environmental assessment as a tool for 
ensuring that environmental concerns are given 
consistent and early consideration in their policy 
making and planning procedures. 


2 For more information on strategic environmental assessment at the federal level, see: Implementing the 1999 Cabinet Directive on 
the Environmental Assessment of Policy, Plan, and Program Proposals: Guidelines for Federal Authorities, (Canadian Environmental 


Assessment Agency, 1999). 
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THE FIVE YEAR REVIEW IN CONTEXT 


INTERNATIONAL AND 
DOMESTIC TRENDS 


The Canadian government is not alone 
in looking at how its environmental 
assessment process can contribute 
more effectively to planning and 
decision making. 

A review of important current and emerging 
trends in environmental assessment at both 
national and international levels indicates a 
number of shared concerns.° 


Resource constraint is 

challenging all jurisdictions. 

Governments at all levels in Canada are 

coping with reduced resources for environmen- 
tal assessment. All are striving to make the most 
effective and efficient use of available resources, 
frequently through streamlining procedures. 


The challenge of reducing inefficiencies has also 
received considerable attention in other coun- 
tries. Approaches have focused on simplifying 
project approvals, minimizing duplication and 
overlap, and drawing on expertise and resources 
from both within and outside government. 


Advances in environmental assessment 
methodology have sought better inte- 
gration with broader management 

and planning. 

The preparation and application of project-type 
and project-specific environmental assessment 
guidelines by provincial governments have pro- 
duced a substantial knowledge base. As well, 
some provinces and federal departments have 
sought to integrate environmental assessment 
into broader environmental management and 
planning activities. 


Internationally, many countries have prepared 
environmental assessment guidelines, and there 
may be areas in which Canada can benefit from 
this experience. Some countries also have devel- 
oped approaches for a more systematic integra- 
tion of the knowledge derived from environmental 
assessment practice through such devices as 
effectiveness studies, environmental assessment 
audits and applied research. 


3 See Annex 1: Background Paper, Trends in Environmental Assessment. 


3. Key Trends in Environmental Assessment 


For example, current limitations in environmen- 
tal knowledge and understanding often make it 
difficult to predict fully the impacts of proposed 
developments and the efficacy of mitigation 
measures. Adaptive management has emerged as 
an approach whereby current understanding is 
used to set initial operating conditions, knowing 
explicitly that such conditions will be amended 
to preserve the health of the environment if dic- 
tated by new knowledge, improved technology 
or future developments. 


The key trend in public participation 

in many other jurisdictions has been 

for earlier and ongoing opportunities 
for involvement. 

There is considerable variability among 
Canadian jurisdictions in terms of the opportu- 
nities provided for public participation through 
environmental assessment legislation and regula- 
tions. One important trend has been for more 
and earlier opportunities for public involvement 
in screenings, scoping, report review and deci- 
sion making. Recent environmental assessment 
regimes established under land claims through- 
out Canada have provided opportunities for 
involving Aboriginal people in the process. In 
general, the trend in public consultation practice 
in the provinces and territories has been toward 
more interactive consultation mechanisms, tai- 
lored to meet the needs and circumstances of 
specific projects, locations and public groups. 
Participant funding is used to a limited extent. 
Although some progress has been made, there 

is an ongoing need for enhanced opportunities 
to involve Aboriginal people. 


International experience with public partici- 
pation in environmental assessment is mixed. 
Participant funding tends to be rare. However, 
there is a trend toward earlier and ongoing 
involvement, and toward more collaborative 
approaches, including mediation and alternative 
dispute resolution. Some countries pay particu- 
lar attention to facilitating public understanding 
of, and access to, environmental assessment 
information, and to involving groups typically 
underrepresented in the environmental assess- 
ment process. 
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There is increasing attention to how 
environmental assessment can help 
address the transboundary effects 

of projects. 

The potential for adverse environmental effects 
across jurisdictional boundaries is receiving 
increasing attention. Environmental assessment 
is recognized as an important tool for helping 
decision makers anticipate and address such 
effects. 


In Canada, transboundary effects can arise in 
several areas: across the border with the United 
States, across provincial or territorial bound- 
aries, and across federal and Aboriginal lands. 
Internationally, Canada, the United States and 
Mexico are working toward an agreement on 
transboundary environmental impact assess- 
ment, through the North American Agreement 
on Environmental Cooperation. As well, Canada 
has ratified the United Nations Convention 

on Environmental Impact Assessment in a 
Transboundary Context. 


Aboriginal self-government is 

reshaping environmental assessment 
throughout Canada. 

Recent land claims and self-government agree- 
ments are proving to be significant forces in 
shaping environmental assessment. Under its 
policy on inherent rights, the federal govern- 
ment negotiates some measure of Aboriginal 
law-making authority over the environmental 
assessment of projects on Aboriginal lands. This 
is done in the form of self-government agree- 
ments, or in comprehensive land claims agree- 
ments with self-government provisions. Any 
negotiated Aboriginal jurisdiction must be exer- 
cised within the framework of the Canadian 
Constitution and cannot lead to the automatic 
exclusion of federal laws. Aboriginal environ- 
mental assessment laws exist concurrently in 

a partnering process, rather than displacing 
federal environmental assessment legislation. 


There are some instances, however, where 
environmental assessment regimes have been 
negotiated under land claim agreements final- 
ized before the promulgation of the Canadian 
Environmental Assessment Act. These regimes 
(e.g., those established under the Mackenzie 
Valley Resource Management Act and the pending 


Yukon Development Agreement Process legis- 
lation) stipulate environmental assessment 
requirements for proponents and resource man- 
agers in the areas administered under these 
claims agreements. Although these are federal 
laws, they may add requirements beyond those 
contained in the Act. The federal government is 
working to clarify the administration of these 
regimes and their relationship with the Act. 


Environmental assessment standards 
have been recognized as important 
tools for supporting legislation and 
regulations. 

The development of standards for environmen- 
tal assessment has been another important trend 
in recent years. Standards can complement legis- 
lative and regulatory provisions by bringing 
greater predictability, consistency and quality 
assurance to environmental assessment 
processes. 


In Canada, a draft environmental assessment 
standard is being developed through a broadly 
based consensus effort co-ordinated by the 
Canadian Standards Association and supported 
financially by the Agency. The standard would 
provide a voluntary framework for integrating 
environmental considerations into project 
planning, consultation and approvals. The 
framework addresses the role of proponents, 
practitioners, approval bodies and the public. 
Implementation of the standard is expected, 
on a voluntary pilot basis, in 2001. 


Environmental assessment faces 
strikingly similar challenges across 
Canada and around the world. 

Provincial jurisdictions consistently identify 
several critical issues facing their environmental 
assessment processes: 


* overlap and duplication with federal 
processes; 


* efficiency and streamlining; 


*  intergovernmental harmonization and 
communications; 


* the treatment of cumulative, biodiversity, 
transboundary and sustainability effects; 


* monitoring and follow-up; 


* enhanced opportunities for public and 
Aboriginal involvement; and 


* the implications for environmental assess- 
ment of the growing list of federal court 
decisions, land claims and self-government 
agreements. 


‘Most jurisdictions in Canada are trying to balance 

a desire for greater efficiency in environmental 

assessment with the desire for enhanced quality 

and effectiveness. Another shared concern is 

establishing stronger links between environmental 

assessment and other forms of environmental 
management and planning. 


Internationally, many jurisdictions also are 
seeking to balance desires for: 


* greater efficiency, such as through 
streamlining procedures and clearer 
documentation; and 


* greater effectiveness, as reflected in the 
contribution of environmental assessment 
to decision making and sustainable develop- 
ment, the quality of assessments and the 
value of public input. 


As well, several countries are looking at more 
challenging issues related to the role of environ- 
mental assessment in society: the integration of 
social justice concerns, the implications of pri- 
vatization and the application of information 
technologies. 


OTHER POLICY TRENDS AFFECTING 
THE Five YEAR REVIEW 


The Five Year Review of the Act 

cannot be conducted in isolation 

from the world around us. 

Before reviewing the detailed experience with 
the federal environmental assessment process 
established by the Act, it may be useful to look 
briefly at the broader picture — the important 
trends and underlying factors shaping public 
policy in Canada. These form the backdrop for 
considering where environmental assessment has 
been in Canada and where it may be headed. 


Environmental assessment is 

part of a much broader canvas of 
federal-provincial relations. 
Environmental assessment is part of a much 
broader canvas of federal-provincial relations. 
Difficulties — or progress — in one policy area 
can affect other areas. 


Under the Canadian Constitution, responsibility 
for environmental management is shared between 
the two orders of government, giving rise to the 
potential for duplication, delays and inconsistent 
application in environmental assessment. While 
this has resulted in disagreements between 
provincial and federal governments, a spirit 

of co-operation has emerged, as reflected in 

the Canada-Wide Accord on Environmental 
Cooperation and the bilateral harmonization 
agreements on environmental assessment. 
Challenges remain, but considerable progress 
has been made in conducting joint or co- 
operative reviews. 


In a global economy, public policy 
measures must be scrutinized for 

their impacts on competitiveness. 

One of the most important developments in 
the last decade has been the globalization of 
the economy. Canadians recognize that their way 
of life is closely linked to other countries in a 
manner impossible to imagine a generation ago. 
As a result, concerns about the competitiveness 
implications of public policy measures have 
never been greater. 


Globalization puts a premium on the efficiency 
and effectiveness of all public policy instruments 
and operations — from legislation and regula- 
tions, to guidelines and services. Globalization 
also draws attention to the potential for Canada’s 
environmental assessment laws and regulations 
to adversely affect the private sector, particularly 
when compared to the processes of our trading 
competitors. However, numerous studies have 
concluded that the cost of environmental assess- 
ment in Canada is, typically, a very low percent- 
age of the total cost of a project, and effective 
environmental assessment processes provide net 
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economic benefits to society. Time delays, the 
uncertainty of the environmental assessment 
process and the attendant costs in terms of 
investment climate may be more significant con- 


cerns than the cost of environmental assessment. 


The government's commitment to fiscal 
responsibility has affected environmen- 
tal assessment, along with many other 
areas of public policy. 

When the Act first came into force, funding 

for the environmental assessment function of 
federal departments and agencies was provided 
largely through the Green Plan, a special reserve 
fund established to support environmental 
initiatives. 


With the end of the Green Plan, federal depart- 
ments must fund their environmental assess- 
ment activities through their regular budgets, 
allocating scarce resources among competing 
needs and priorities. In this climate of fiscal 
restraint, environmental assessment, like all 
policy measures, must demonstrate its value, 
efficiency and contribution to government 
priorities. 


The courts are shaping many areas 

of public policy. 

A powerful recent trend in Canadian public 
policy has been the role of the courts in shaping 
many areas of public policy, from human rights 
to federal—provincial relations. Environmental 
assessment, too, has been affected by recent court 
decisions. For example, the quality of environ- 
mental assessment conducted, project scoping 
and lack of consultation have been frequent sub- 
jects of court challenges. As a result, the Act will 
continue to evolve as judicial decisions provide 
clarification and direction on key issues of the 
process. This may be a natural evolution for any 
new legislation, but the prospects for litigation 
and new court direction can contribute to greater 
uncertainty and unpredictability in the process, 
at least in the short run. 


PART 2 


4. The Federal Environmental Assessment Process 


PURPOSES OF THE ACT 


The Canadian Environmental Assessment Act 
sets out, for the first time in legislation, respon- 
sibilities and procedures for the environmental 
assessment of projects involving the federal goy- 
ernment.‘ The Act applies to projects for which 
the federal government has a decision-making 
authority, whether as proponent, land manager, 


source of funding or as regulator. The intent is to 


establish a balanced process that brings a degree 
of certainty to environmental assessments and 
helps federal departments and agencies deter- 
mine the environmental effects of projects 
early in their planning stage. 


The purposes of the Act are: 


(a) to ensure that the environmental effects 
of projects receive careful attention before 
responsible authorities take actions in 
connection with them; 


(b) to encourage responsible authorities 
to take actions that promote sustainable 
development and thereby achieve or main- 
tain a healthy environment and a healthy 
economy; 


(b.1) to ensure that responsible authorities 
carry out their responsibilities in a 
coordinated and efficient manner with 
a view to eliminating duplication in 
the environmental assessment process; 


(c) to ensure that projects that are to be carried 
out in Canada or on federal lands do not 
cause significant adverse environmental 
effects outside the jurisdictions in which 
the projects are carried out; and 


(d) to ensure that there be an opportunity for 
public participation in the environmental 
assessment process (s. 4). 


OVERVIEW OF THE CANADIAN ENVIRONMENTAL ASSESSMENT ACT 


GUIDING PRINCIPLES 


The Act is founded on three fundamental 
principles. 


* Environmental assessment as a 
planning tool: The environmental assess- 
ment process should be applied as early in 
the project’s planning stages as practicable, 
before irrevocable decisions are made, so 
that environmental factors are incorporated 
into decisions in the same way that eco- 
nomic, social and policy factors have 
traditionally been incorporated. 


- — Self-directed assessment: Under this prin- 
ciple, the federal department responsible 
for making a decision on the project (the 
responsible authority) has a measure of dis- 
cretion when conducting the environmental 
assessment. It determines the scope of the 
project, the assessment and the factors to 
be considered, directly manages the envi- 
ronmental assessment process and ensures 
that the screening report is prepared in 
accordance with the Act. 


* Public participation: Public participation 
contributes to the effectiveness of the envi- 
ronmental assessment and to the overall 
public trust and confidence in the envi- 
ronmental process. 


WHEN THE ACT APPLIES 


The Act applies when a federal department 
or agency is required to make a decision on 
a proposed project. A project is defined as: 


* an undertaking in relation to a physical 
work, such as any proposed construction, 
operation, modification, decommissioning 
or abandonment; or 


* any proposed physical activity not relating 
to a physical work that is set out in the 
regulations under the Act. 


4 The Environmental Assessment and Review Process Guidelines Order, in effect from 1984 until 1995, was not legislation although 
courts ruled that it had the force of law. The James Bay and Northern Quebec Native Claims Settlement Act, 1977 and the Western 
Arctic (Inuvialuit) Claims Settlement Act, 1984 provide environmental assessment legislation, but only in part of Canada. 
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Under the Act’s “triggering” provisions (s. 5), 

an assessment is required if a federal authority 
exercises or performs one or more of the follow- 
ing powers, duties or functions in relation to a 
project. 


- — Propose the project (known as the “propo- 
nent trigger”). This has been the trigger in 
about 21 percent of federal environmental 
assessments. 


* Grant money or any other form of financial 
assistance to the proponent (the “funding 
trigger”). This trigger has accounted for 
about 34 percent of the environmental 
assessments. 


* Grant an interest in land to enable a project 
to be carried out (i.e., sell, lease or otherwise 
transfer control of land) (the “land trigger”). 
This has initiated about 11 percent of the 
assessments. 


+ Exercise a regulatory duty in relation to a 
project, such as issuing a permit or licence, 
that is included in the Law List prescribed 
in the Act’s regulations (the “Law List trig- 
ger’). This has been the trigger in about 
34 percent of federal assessments. 


Special provisions of the Act provide the 
Minister of the Environment with discretionary 
powers to trigger an environmental assessment 
in exceptional circumstances if the Minister 
believes the project: 


* has potential significant environmental 
effects or raises public concerns; or 


* may cause significant adverse transbound- 
ary environmental effects in cases when the 
project would otherwise not require an 
environmental assessment, and no other 
federal act or regulation applies. 


APPLICATION OF THE ACT 
TO RESERVE LANDS 


For projects carried out on reserves subject to 
the Indian Act, the Canadian Environmental 
Assessment Act only requires environmental 
assessment when the federal government initi- 
ates projects, or is required to issue a federal 
permit or authorization, or transfers land to 


permit a project to be carried out. The Act does 
not require an assessment for projects funded 
by federal authorities on reserves when there 

is no other federal involvement in the project. 
Pending the implementation of environmental 
assessment regimes under initiatives such as self- 
government agreements, the First Nations’ Land 
Management Act or comprehensive land claims, 
the federal government would like to ensure that 
projects on reserve land are subject to environ- 
mental assessment, and that First Nations have 
the authority to initiate and undertake these 
assessments. As an interim measure, a memoran- 
dum of understanding has been signed between 
the Agency and various departments that pro- 
vide funding for on-reserve projects, to ensure 
that environmental assessments are carried out. 


In keeping with the principle of self-assessment, 
the Act provides for the development of two reg- 
ulations under which band councils would be 
responsible for ensuring that an environmental 
assessment is completed before allowing a proj- 
ect to proceed on reserve lands. Under s. 59(i)(i), 
the regulations would adapt the Act for projects 
to be carried out on Indian reserves, or on surren- 
dered or other lands vested in Her Majesty and 
subject to the Indian Act. Under s. 59(1), the regu- 
lations would set out the manner of conducting 
any assessment of the environmental effects of, 
and follow-up programs for, a project for which 

a person or body receives financial assistance pro- 
vided by a federal authority to enable the project 
to be carried out on a reserve set apart for the use 
and benefit of an Indian band. 


ENVIRONMENTAL ASSESSMENT TYPES 


The Act established a number of environmental 
assessment types or tracks, depending on the 
nature of the project and the likely significance 
of possible environmental effects. 


* Most projects are assessed by means of a 
screening, with an extension of this track, 
model class screenings, intended to stream- 
line the screening process; 


- — Larger projects that have the potential 
for greater environmental effects or that 
could generate public concerns may require 
a more detailed assessment through a 


comprehensive study. The type of project 
requiring this track of assessment is 
described in the Comprehensive Study 
List Regulations. 


* Reviews by an independent panel or 
mediator appointed by the Minister of the 
Environment may be required in exceptional 
circumstances, when major public concerns 
exist or when the environmental effects are 
uncertain or likely to be significant. 


All assessments must include consideration of: 


* the environmental effects of the project, 
including cumulative effects likely to result 
from the project in combination with other 
past or future projects; 


* the significance of the effects; 


* any comments received from the public; and 


* mitigation measures that are technically and 
economically feasible. 


In addition, comprehensive studies, panel 
reviews and mediations must consider: 


+ the purpose of the project; 


* alternative means of carrying out the pro- 
ject that are technically and economically 
feasible; 


* effects of the project on the capacity of 
renewable resources to meet present and 
future needs; and 


- the need for any follow-up program. 


A referral to a review panel or mediator is made 
when: 


* it is uncertain whether the project is likely 
to cause significant adverse environmental - 
effects; 


* the project is likely to cause significant 
adverse environmental effects and a deter- 
mination must be made whether these 
effects are justified in the circumstances; or 


* public concerns about the project and its 
possible environmental effects warrant 
further investigation. 


If the Minister believes the adverse effects are 
likely to be significant and unjustified in the 

circumstances, no referral is made to a panel 
review or mediation. 


An independent panel or mediator, appointed 
by the Minister, conducts the review. In certain 
cases, a panel review may be conducted jointly 
with another jurisdiction. Panel reviews and 
mediations are advisory rather than decision- 
making processes. In conducting a panel review, 
the panel must: 


* ensure the information required for the 
environmental assessment is obtained and 
made available to the public; 


* convene hearings in a manner that offers 
the public an opportunity to participate; 


* prepare a report setting out the rationale, 
conclusions and recommendations of the 
panel, including any mitigation measures 
and follow-up program, as well as a sum- 
mary of comments received from the 
public; and 


* submit the report to the Minister and the 
responsible authority. 


THE ROLE OF THE CANADIAN 
ENVIRONMENTAL ASSESSMENT 
AGENCY 


The Act established the Agency to replace the 
Federal Environmental Assessment Review 
Office (FEARO). The Agency reports to the 
Minister of the Environment, but operates inde- 
pendently of all federal departments and other 
agencies, including Environment Canada. 


The Agency’s major objectives are to: 


* administer and promote compliance with 
the federal environmental assessment 
process; 


* advocate high-quality environmental 
assessment through leadership, training 
and research; 
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* promote uniformity and harmonization 
in the assessment of environmental effects 
across Canada, with federal departments, 
provinces and Aboriginal groups; and 


* ensure opportunities are provided for public 
participation in the environmental assess- 
ment process. 


The Agency has specific responsibilities for 
reviewing the procedural compliance of class 
screening reports and comprehensive study 
reports, and for providing opportunities for 
comment on these reports. It also manages 
mediations and panel reviews. 


In addition, the Agency assists the Minister 
with any international responsibilities related to 
environmental assessment, such as the adminis- 


AGENCY TRAINING COURSES AND GUIDANCE MATERIALS _ 


Training Courses: 

* Orientation to the Act and Regulations 
* Comprehensive Studies Training 

* Cumulative Effects Assessment Training 


Guides: 


* Responsible Authority’s Guide (November 1994) 


tration of the North American Agreement on 
Environmental Cooperation and the United 
Nations Convention on Environmental Impact 
Assessment in a Transboundary Context. 


PUBLIC PARTICIPATION TOOLS 


Public participation in the federal environmental 
assessment process is a fundamental feature of 
the Act — from the purpose of the legislation, to 
provisions for public involvement at certain 
steps in the process, to mechanisms that seek 

to facilitate participation. For example: 


* In the preamble to the Act, the government 
states its commitment to “facilitating public 
participation in the environmental assess- 
ment of projects to be carried out by or 


¢ Reference Guide ~ Addressing Cumulative Environmental Effects (November 1994) 


¢ Reference Guide — Public Registry (November 1994) 


* Reference Guide — Determining Whether A Project is Likely to Cause Significant Adverse 


Environmental Effects (November 1994) 


* Reference Guide — Assessing Environmental Effects on Physical and Cultural Heritage 


Resources (April 1996) 


* Reference Guide for the Federal Coordination Regulations (July 1997) 
* Guidelines for Implementing the 1999 Cabinet Directive on the Environmental Assessment 


of Policy, Plan and Program Proposals (1999) 


* Participant Funding Program — Guide and Application Form 
* Cumulative Effects Assessment — Practitioners’ Guide (February 1999) 


* The Citizen’s Guide (1995) 


* Guide to the Preparation of a Comprehensive Study for Proponents and Responsible 


Authorities (1997) 


* Procedures for an Assessment by a Review Panel (November 1997) 
* Guide to Information Requirements for Federal Environmental Assessment of Mining 


Projects in Canada (Test version) (February 1998) 


* A Guide on Biodiversity and Environmental Assessment (April 1996) 


Operational Policy Statements: 


* Addressing Cumulative Environmental Effects under the Canadian Environmental 


Assessment Act (November 1994) 


* Establishing the Scope of the Environmental Assessment (November 1994) 


aM 


* Addressing “Need for’, 


Purpose of’, “Alternatives to” and “Alternative Means” under the 


Canadian Environmental Assessment Act (November 1994) 


with the approval or assistance of the 
Government of Canada and providing 
access to the information on which those 
environmental assessments are based.” 


* One of four purposes of the Act (4.d) is 
“to ensure that there be an opportunity for 
public participation in the environmental 
assessment process.” 


Public registries 

Responsible authorities are required to establish 
a public registry for every environmental assess- 
ment as a means of providing convenient public 
access to the reports and other information 
about the assessment. 


The Federal Environmental 

Assessment Index 

The Federal Environmental Assessment Index 
(Index) was developed by the Agency to assist 
federal departments and agencies in meeting 
their public registry obligations in an efficient 
manner, and to provide a “single window” or 
“pointer” for environmental assessment infor- 
mation across the federal government. While 
participation by federal departments is volun- 
tary, 22 federal institutions currently post basic 
data about their environmental assessment activ- 
ities on the Index. Several others do not use the 
Index because of the small number of environ- 
mental assessments that they conduct in a year. 
Users access about 26,000 files each month. The 
Agency is addressing concerns expressed about 
some technical problems with the Index that 
limit its user friendliness and utility. 


Participant funding 

Established in 1990, the Participant Funding 
Program provides financial assistance to mem- 
bers of the public and organizations to prepare | 
for, and participate in, panel reviews. The fund- 
ing assists groups and participants to hire 
experts to review documents and help prepare 
submissions, attend hearings, defray travel costs 
associated with participating in hearings and 
scoping meetings, and inform and consult their 
membership. 


Funding is normally made available at two 
review stages: scoping the issues and the exami- 
nation of the environmental impact statement 
submitted by the proponent and participation 
in the panel’s public hearings on the proposed 
project. 


REGULATIONS ISSUED 
UNDER THE ACT 


Regulations established under the Act have put 
the Act into force, clarified responsibilities of 
various parties, and sought to strengthen the 
efficiency of the federal environmental assess- 
ment process. 


The Four Enabling Regulations 

Before the Act could be put into practice, four 
regulations had to be developed to identify those 
types of projects required to undergo an envi- 
ronmental assessment under the Act. The four 
regulations are the following: 


¢ Law List Regulations list the federal permits, 
licences and approvals that trigger the need for 
an environmental assessment under the Act. 


* Inclusion List Regulations identify those physi- 
cal activities not related to physical works that 
are defined as a project under the Act and that 
require an environmental assessment (e.g., 
low-level military flying; the ocean disposal 
of any substance requiring a permit under 
the Canadian Environmental Protection Act). 


* Comprehensive Study List Regulations list 
those types of projects requiring a compre- 
hensive study, typically large or complex proj- 
ects that are more likely to cause significant 
adverse environmental effects (e.g., larger 
electrical generating stations and pulp mills). 


¢ Exclusion List Regulations identify the types 
of projects not requiring an environmental 
assessment under the Act, because they are 
considered to have insignificant effects on the 
environment (e.g., the proposed maintenance 
or repair of an existing physical works or the 
proposed construction of a small building). 
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Regulations Respecting the Coordination 
by Federal Authorities of Environmental 
Assessment Procedures and 
Requirements 

The Regulations Respecting the Coordination by 
Federal Authorities of Environmental Assessment 
Procedures and Requirements came into force 

in early 1997. Under these regulations, each 
responsible authority is required to carry out 
its duties “in a coordinated manner with a view 
to eliminating unnecessary duplication in the 
environmental assessment process.” The regu- 
lations seek to ensure that the federal environ- 
mental assessment process is timely and 
predictable, and that only one federal environ- 
mental assessment is conducted for a project. 


Key elements of the regulations include identifi- 
cation and notification of responsible authorities 
and expert departments; consultation on the scope 
of the environmental assessment; co-ordination 
of time schedules; and co-ordination of all respon- 
sible authority interests and involvement in 
comprehensive study recommendations. 


Projects Outside Canada Environmental 
Assessment Regulations 

The Projects Outside Canada Environmental 
Assessment Regulations, which came into effect 
in November 1996, were introduced to ensure 
that projects outside Canada comply with the 
spirit and principles of the Act. The regulations 
exclude and vary some of the detailed opera- 
tional sections of the Act, to better respect the 
sovereignty of foreign states, to ensure that envi- 
ronmental assessments are conducted in accor- 
dance with international law and to allow for 
flexibility in meeting various conditions in 
foreign states. 


Federal Authorities Regulations 

The Federal Authorities Regulations came into 
effect in May 1996 to ensure that the Act covered 
activities related to the extraction of oil and gas 
from federal lands in offshore Newfoundland. 
They were instigated to enable the co-ordination 
of a joint review of the Terra Nova project with 
the Government of Newfoundland, and the 
Canada-Newfoundland Offshore Petroleum 
Board. 


Canada Port Authority Environmental 
Assessment Regulations 

The Canada Port Authority Environmental 
Assessment Regulations came into force in July 
1999. They apply federal environmental assess- 
ment principles to Canada Port Authorities but 
with certain variations that take into account 
their unique competitive situations and federally 
regulated land bases. 


Key elements of the regulations include a three- 
level approach to the environmental assessment 
process (screening, comprehensive study and 
panel review); a self-directed process for the first 
two levels; the ability of the Minister of the 
Environment to call for a panel review; and a 
requirement for each port authority to establish 
a public registry. 


Since the inception of the Canadian 
Environmental Assessment Act in January 1995, 
federal government departments have increas- 
ingly incorporated environmental assessment 
into their decision-making processes. By January 
2000, it is expected that environmental assess- 
ments will have been initiated on more than 
‘25,000 projects, with the federal government 
spending an estimated $40 million each year 

on environmental assessment. 


Twenty-three government departments 

have completed environmental assessments. 
The most assessments have been from Heritage 
Canada (Parks), Fisheries and Oceans Canada, 
Agriculture and Agri-Food Canada, and Indian 
and Northern Affairs Canada. The high number 
of assessments by these departments is not 
necessarily an indication of the nature or 
complexity of the assessments. 


WHAT TYPES OF PROJECTS UNDERGO 
A SCREENING? 


To help determine the kinds of projects undergoing screenings, 


OVERVIEW OF THE CANADIAN ENVIRONMENTAL ASSESSMENT ACT 


5. Summary of Environmental Assessments 


SCREENINGS 

Frequency and nature of application 

Of the nearly 25,000 environmental assessments 
initiated under the Act so far, more than 99 per- 
cent involved the screening level of assessment. 


The type of project undergoing screening varies 
widely. Many are relatively small with minor 
potential impacts (e.g., the installation of park 
benches or the rebuilding of a community 
dock). Other screenings involve more complex 
projects likely to have environmental impacts 
(e.g., small hydro-electric developments or 
short-distance gas pipelines). 


The time taken to complete a screening can 
vary from one day for a small, simple project, to 
several months for more complex undertakings. 
The length of time does not necessarily reflect 
the number of days of staff time, but rather the 
elapsed time from initiating the screening to 
completing it. 


Screenings have been undertaken 
in every province and territory. 
From January 1995 to the end of 
June 1999, Saskatchewan recorded 
the greatest number of environ- 


an informal survey of listings on the Federal Environmental 
Assessment Index was prepared. The scan showed that many 
screenings have been for relatively complex projects (e.g., con- 
struction and operation of a waste-sorting and handling build- 


ing, waste management area for above-ground and bulk storage 


for low-level radioactive waste, the construction of a new four- 


lane highway, the construction and operation of a hydro-electric 


development). 


Some projects undergoing screenings were relatively small, 
with little potential for significant environmental effects (e.g., 
installation of a direction sign for a golf course, construction of 
a small seed potato storage building, maintenance, improve- 
ment and replacement of existing sewer lines, provision of 
marketing assistance and installation of a computer, and 

the construction of a truck weigh scale). 


The remaining screenings fell between small and complex 
projects, with their potential for environmental effects often 
connected to their surrounding environment, rather than to 
the size of the project (e.g., widening and rerouting of trails 
through a national park, dredging a small water body, and 
cages, nets and moorings for aquaculture farms). 


mental assessments (2,993) on 
the Index, many of which were for 
agricultural permits on Aboriginal 
lands. In contrast, Prince Edward 
Island recorded the fewest (531) 
assessments. 


In addition, more than 300 screen- 
ings were conducted on projects 
outside Canada by the Canadian 
International Development Agency 
and the Department of Foreign 
Affairs and International Trade. 


Compliance with the Act 
Under the Act, screenings are self- 
directed assessments. That is, fed- 
eral responsible authorities have 
discretion in how the assessment is 
conducted and are responsible for 
making a decision on the project 
following the assessment. There is 
no central agency co-ordination 
or monitoring of screenings. As a 
result, there is little comprehensive 
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information on how well screenings have been 
conducted under the Act or on how they could 
be improved. 


To address this information gap, the Agency 
commissioned, in 1998, a major review of how 
federal departments and agencies were conduct- 
ing screenings. The study included 191 screen- 
ings from nine departments and aggregate 
information on another 300 screenings from two 
other departments. The compliance monitoring 
study made the following conclusions. While the 
study provided important insights, the findings 
may not be representative of all screenings, given 
the small sample size. 


* Timing of the screening: About 20 percent 
of the sample screenings were initiated at 
the conceptual stage of the project, about 
40 percent early in the planning process 
and about 40 percent late in the planning 
process. 


- — Scope of the project: Overall, the scope 
was defined early in the process for about 
81 percent of the sample screenings; how- 
ever, there were inconsistencies and uncer- 
tainties in application. 


* Identification of environmental effects: A for- 
mal methodology for identifying and assess- 
ing environmental effects was used in about 
two thirds of the sample, though this level 
varies widely by department. Practitioners 
also reported reliance on professional judg- 
ment; cumulative effects were considered 


SCREENINGS AT A GLANCE 


Typical Costs for a Screening (staff and operating costs) 


Small project: $300 — $5,000 
Larger project: $5,000 — $20,000 
Average: ~ $2,300 


Time Required to Complete: 
Small project: a few days 
Larger project: | several months 


> See Annex 1: Background Paper Compliance Monitoring Review. 


in about 61 percent of the sample, though 
there was inconsistency in interpretation 
of the term. 


+ Mitigation: Predicted environmental effects 
were rated to determine the need for mitiga- 
tion measures in 61 percent of the sample 
screenings. There was considerable variation 
among departments. 


* Follow-up: About one half of the medium 
and large sample screenings included speci- 
fications for follow-up to assess the effec- 
tiveness of mitigation measures. In some 
departments, follow-up was seldom specified. 


* — Reporting: About one half of the sample 
screenings were registered in the depart- 
ment’s public registry before the screening 
decision. The majority of the screenings 
were registered in the Index by all but one 
of the departments. 


Public participation 

An independent background study commis- 
sioned by the Agency® concluded that public 
participation activities have been included in 
about 10 to 15 percent of all screenings under 
the Act, though the level varies greatly across 
departments, depending on the nature of the 
projects. Proponents involved the public more 
frequently in larger, complex screenings such as 
water diversion or flood embankment projects — 
projects that fall between small-scale, routine 
projects and those larger ones that would 
undergo a comprehensive study. 


CLASS SCREENINGS 


Since 1996, the Agency has worked 
with federal departments and agen- 
cies, provincial and municipal 
departments, industrial associations 
and environmental groups to pro- 
mote the class screening concept and 
to provide advice and assistance in 
developing model reports. So far, 
only two reports have been declared 
by the Agency as model class screen- 
ing reports: 


® See Annex |: Background Paper Public Participation in Screenings and Comprehensive Studies. 


* routine projects within the Town of Banff 
(by Parks Canada), approved in mid-1998; 
and 


* the importation of European honey bees 
into Canada (by the Canadian Food 
Inspection Agency), approved in early 1999. 


The Banff class screening has been used more 
than 28 times for projects such as the laying of 
a municipal water main and the installation 

of gates at a cemetery. 


About 14 additional class screening reports 
were in development as of mid-1999, covering 
such activities as maintenance dredging of sea- 
sonal fishing harbours, leasing of Indian lands 
for agriculture, and fish habitat and restoration 
projects. 


COMPREHENSIVE STUDIES 


Since their introduction as an intermediate level 
of environmental assessment, between the screen- 
ing track and the panel review process, compre- 
hensive studies have been used with 46 proposed 
projects requiring a comprehensive study since 
the Act’s inception in 1995. As of mid-1999, 

23 of the 46 studies were still under way. 


Of the comprehensive studies completed to 

date (see Table 1), the project proposals assessed 
were for large mines, marine terminals, pipelines, 
roads, waste treatment facilities, a water supply, a 
canal, a used fuel storage facility and the decom- 
“missioning of military bases. A typical compre- 
hensive study may last about 175 days, measured 
from the starting date as listed on the Index until 
the announcement of the Minister’s decision on 


the project. However, the length has ranged from 


117 to 462 days. 


Many factors can affect the timing — and there- 
fore predictability — of a comprehensive study, 
and not all are within the control of either the 
federal responsible authority or the Agency. Of 
special importance in determining the time 
required in a comprehensive study are the pre- 
paration of analysis and data by the proponent, 


public consultations by the proponent, and the 
need to consult with other federal departments 
and jurisdictions. 


Agency guidance 

The Agency has provided guidance and training 
for responsible authorities and project propo- 
nents on planning, conducting and documenting 
comprehensive studies. These materials have 
emphasized the value of the Act as a planning 
tool, incorporating environmental concerns 
early in the planning process. Agency advice 

also has focused on the importance of public 
involvement in comprehensive studies. 


Public participation 

Public participation in comprehensive studies 
is mandatory only after the study report has 
been completed, when the Agency invites the 
public to review and comment on the report. 


An independent background study commis- 
sioned in 19997 concluded that public participa- 
tion activities, before the review-and-comment 
period, have been included as part of all compre- 
hensive studies conducted to date. This partici- 
pation has taken the form of public meetings, 
open houses, advisory committees, workshops, 
and community liaison office and site visits. The 
study concluded that most comprehensive studies 
have involved the public early in the process. 


The Agency is responsible for managing the 
review-and-comment period after the submis- 
sion of the comprehensive study report. The 
Agency typically has provided a comment period 
for a minimum of 30 days, though the period 
has been as long as 60 days, and as low as 

15 days (following a previous 30-day review 

and comment period already held as part of the 
assessment by the provincial government). The 
number of public comments received during this 
review period has ranged from nil (a decommis- 
sioning of a Canadian Forces base) to nearly 200 
(a proposed used fuel storage facility at a nuclear 
generating station). 


7 See Annex 1: Background Paper Public Participation in Screenings and Comprehensive Studies. 
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COMPREHENSIVE STUDIES AT A GLANCE 


Number completed to date: at 
Number still active (mid-1999): 23 


Length of time to complete: 175 days (avg.) 


Public review and comment period: 


Typical length: 30 days 
Comments received: nil — 200 


COMPLETED COMPREHENSIVE STUDIES 


Tracadie Rivers Link Channel 
(Corporation du Développement 
des Deux Riviéres Tracadie Inc.) 


Decommissioning of CFS Debert 
(National Defence) 


Alliance Pipeline 
(Alliance Pipeline Ltd.) 


Waste Treatment Centre 
Upgrade Chalk River 
(Atomic Energy of Canada Limited) 


ADM Kahnawake 
(Archer Daniels Midland Company 


Athabasca Seasonal Road, 
Saskatchewan (Fisheries and 
Oceans Canada, Indian and 
Northern Affairs Canada) 


CFB-Calgary 
(National Defence) 
CFB Jericho and CFB Chilliwack 


Decommissioning 
(National Defence, Headquarters) 


Proposal to construct a canal to facilitate development of a 
recreo-tourism project in Tracadie, New Brunswick. 
Responsible Authority: Human Resources Development Canada 


Proposal to decommission a military base near Truro, Nova Scotia. 
Responsible Authority: National Defence 


Proposal to construct and operate the Canadian portion of a 
major new natural gas pipeline from northeastern British Columbia 
to Chicago, Illinois. 

Responsible Authorities: National Energy Board, Fisheries and 
Oceans Canada, Agriculture and Agri-Foods Canada (PFRA) 


Proposal to upgrade the liquid waste treatment centre at 
Chalk River Laboratories. 
Responsible Authority: Atomic Energy Control Board 


Proposal to construct and operate a distribution and grain 
terminal to be located in Kahnawake, Quebec. 

Responsible Authorities: Indian and Northern Affairs Canada, 
Fisheries and Oceans Canada 


Proposal to construct and operate a winter road, leading to an 
all season highway. The project also includes decommissioning 
dredging activities and navigational aids in the Athabasca River 
and Lake Athabasca in Alberta. 

Responsible Authorities: Fisheries and Oceans Canada 
(Canadian Coast Guard), Indian and Northern Affairs Canada 


Proposal to decommission the CFB Calgary Base, Calgary, Alberta. 
Responsible Authority: National Defence 


Proposal to decommission two bases in lower mainland, 
British Columbia. 
Responsible Authority: National Defence 


~ 


CIMBEC Marine Terminal 
(CIMBEC Canada Inc.) 


Huckleberry Mine 
(Huckleberry Mines Ltd.) 
Houston, British Columbia 


Kemess South Mine 
(El Condor Resources, 
Royal Oak Mines) 


Musselwhite Gold Mine 
(Placer Dome) 


Newfoundland Transshipment 
Terminal Project (Chevron & 
Mobil Oil) 


Northern Wood Preservers 
(Environment Canada) 


TQM — PNGTS Extension 
(Trans Quebec & 
Maritimes Pipeline Inc.) 


Stanleigh Mine 
(Rio Algom Limited) 


Project Millennium 
(Suncor Energy Ltd.) 


Greenville-Kincolith Road 
(Ministry of Transportation and 
Highways, British Columbia) 


Saint John Lateral 
(Maritimes and Northeast Pipeline) 


Waskaganish Permanent Road 
(Waskaganish First Nation) 


Proposal to construct, operate and decommission a marine 
terminal by Port-Daniel, Quebec designed to handle vessels 
up to 35,000 tonnes. 

Responsible Authority: Fisheries and Oceans Canada 


Proposal to construct, operate and decommission an open 
pit copper mine to be located about 86 km southwest of 
Responsible Authority: Fisheries and Oceans Canada 


Proposal to construct, operate and decommission a copper 
and gold mine to be located within the Peace River Regional 
District, in northern British Columbia. 

Responsible Authority: Fisheries and Oceans Canada 


Proposal to construct, operate and decommission a 
gold mine to be located in northwestern Ontario. 
Responsible Authority: Fisheries and Oceans Canada 


Proposal to construct and operate a marine terminal and 
on-shore storage tanks for crude oil. 
Responsible Authority: Fisheries and Oceans Canada 


Development of a hazardous waste disposal site in 
Thunder Bay, Ontario. 


Responsible Authorities: Environment Canada, Fisheries and 


Oceans Canada 


Proposal to construct and operate a natural gas pipeline 
extension from Montréal to Portland, Maine. 
Responsible Authorities: National Energy Board, 
Fisheries and Oceans Canada 


Decommissioning of Stanleigh Uranium Mine, Elliot Lake. 
Responsible Authorities: Atomic Energy Control Board, 
Fisheries and Oceans Canada 


Proposal to expand an oil sands operation in northern Alberta. 
Responsible Authority: Fisheries and Oceans Canada 


Proposal to construct new road, and upgrade old road, 
construct two bridges; 60 percent of road to be constructed 
across Indian reserve land. 

Responsible Authority: Indian and Northern Affairs Canada 


Proposal for construction of a pipeline in New Brunswick. 
Responsible Authorities: National Energy Board, 
Fisheries and Oceans Canada 


Proposal for the construction of a permanent road to connect the 
community of Waskaganish to the existing Matagami-LG2 road. 
Responsible Authorities: Indian and Northern Affairs Canada, 
Fisheries and Oceans Canada 
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Halifax Lateral Pipeline 
(Maritimes & Northeast Pipeline) 


Proposal for construction of a pipeline in Nova Scotia. 
Responsible authorities: National Energy Board, Fisheries 


and Oceans Canada 


Valley South Water Project 
(Valley South Water Co-op Ltd.) 


Proposal for the installation of a water supply system within 
the Municipal District of Acadia No.34 in southeastern Alberta. 


Responsible Authority: Agriculture and Agri-Food Canada (PFRA) 


Bruce Used Fuel Dry Storage Facility 
(Ontario Hydro) 


Proposal for the development of a dry storage facility for the 
Bruce Nuclear Power Development site, to store used fuel from 


the Bruce site CANDU reactors. 
Responsible Authority: Atomic Energy Control Board 


PANEL REVIEWS 


Since the introduction of the Act, five projects 
have undergone review by a panel (see Table 2), 
and another four panel reviews were under way 
as of mid-1999 (see Table 3). The majority of 
these reviews were performed jointly, either 
combining the federal process with that of a 
provincial jurisdiction, or combining it with 
another federal review process, such as that 

of the National Energy Board. 


The completed panel reviews were: 


* the Express Pipeline Project, a proposed 
natural gas pipeline in southern Alberta, 
conducted jointly with the National Energy 
Board using its process (completed 1995); 


* the Sable Gas Project, a proposal for an 
offshore natural gas development in Nova 
Scotia, conducted jointly with the National 
Energy Board, the Canada-Nova Scotia 
Offshore Petroleum Board and the Province 
of Nova Scotia (completed 1997); 


> the Little Bow-Highwood Project (Phase I), 
a proposed water diversion plan conducted 
by a joint federal-provincial panel with 
Alberta’s Natural Resources Conservation 
Board (completed 1998); 


the Terra Nova Project, a proposed offshore 
oil development conducted by a joint fed- 
eral-provincial panel with Newfoundland 
and the Canada-Newfoundland Offshore 
Petroleum Board (completed 1997); and 


* the Voisey’s Bay Project, a proposed nickel- 
copper-cobalt mining development in 
Labrador conducted by a joint review 
involving the Government of Canada, 
the Government of Newfoundland and 
Labrador, and the Labrador Inuit 
Association and the Innu Nation 
(completed 1999). 


The four active panels are: 


* the Cheviot Coal Project, a proposed coal 
mine in Alberta, conducted jointly with the 
Alberta Energy Utilities Board and recon- 
vened as a result of a court decision; 


* — the Little Bow-Highwood Project (Phase II), 
a proposed water diversion plan, conducted 
by a joint federal-provincial panel with 
Alberta’s Natural Resources Conservation 
Board (Phase I of the review was completed 
in 998); 


the Millennium West/Lake Erie Crossing, 
a proposed natural gas pipeline project, 
conducted jointly with the National 
Energy Board; and 


* the Red Hill Creek Expressway, a proposed 
highway project in Ontario, the first panel 
review to be conducted under the Act alone. 


(A proposed ski development in Banff, Alberta 
was referred for a panel review, but the propo- 
nent withdrew the proposal after the scoping of 
issues was completed and participant funding 
had been allocated.) 


Ministerial guidelines 

Over the past few years, the Agency recognized 
the need to update the procedures for panel 
reviews to improve efficiency and introduce a 
greater measure of predictability into the process. 
In the past, panels had been responsible for 
developing their own operational and hearing 
procedures. This led to some delays and to 
inconsistencies from one review to another. 


New panel procedures, in the form of ministerial 
guidelines, were developed over two years by the 
Agency's multi-stakeholder Regulatory Advisory 
Committee, and were subject to extensive public 
consultation. 


The procedures seek to improve the efficiency 
and predictability of the panel review process by 
establishing specified time periods for the differ- 
ent phases of the review under the control of the 
federal government. For example, the time line 
for the review of a project from its referral to the 
submission of the panel’s final report has been 
set at a maximum of 396 days. This does not 
include the time required for the proponent to 
prepare the environmental impact statement or 
supply additional information. The procedures 
also include measures to promote public partici- 
pation in the process, providing more time for 
participants to prepare for hearings, opportuni- 
ties for direct questioning and public meetings 
to discuss the adequacy of the proponent’s 
environmental impact statement. 


The guidelines apply to federal-only panels, but 
will form the basis for discussions with other 
governments to cover joint reviews. 


Cost recovery 

Several federal departments and agencies have 
reviewed opportunities to recover some direct 
costs associated with the completion of environ- 
mental assessments. However, the only regula- 
tion developed so far applies to the Agency for 
costs it incurs to administer certain panel reviews. 
To date, there has not been an opportunity to 
implement this regulation because there has not 
been a panel where the proponent fits the crite- 
ria for cost recovery. 


The Agency has been working with other federal 
departments to develop recommendations on 
the recovery of other federal department costs 
in support of panel reviews and comprehensive 
studies. 


Substitution 

While the Act permits the Minister to substi- 
tute an existing federal public hearing process 
for a panel review, this has not occurred yet. 
Discussions are under way to develop substitu- 
tion agreements with the National Energy Board 
and with the Environmental Impact Review 
Board of the Inuvialuit Settlement Region of 
the Northwest Territories. 


Public participation 

The public contributed actively to panel reviews 
by participating in scoping sessions, reviewing 
environmental impact statements and presenting 
written or oral comments on the proposals 
under review. 


Participant funding 

In the nine panel reviews referred for review 
under the Act, public participants received 
$840,046 through the Participant Funding 
Program. The program received 85 applications, 
of which 62 were approved. 


The largest single funding award was $80,000 
each to the Labrador Inuit Association and the 
Innu Nation in the Voisey’s Bay panel review. 
The funds allocated to the Labrador Inuit 
Association were to finance a review of the 
proponent’s environmental impact statement 
focusing on all aspects of production and man- 
agement of tailings, acid generation, waste rock 
disposal, water quality and management, impacts 
and implications of shipping through ice, the 
impacts on marine and terrestrial ecosystems, 
and the incorporation of Inuit traditional knowl- 
edge. The allocation to the Innu Nation was for a 
similar review of the proponent’s environmental 
impact statement including an assessment of the 
proponent’s methodology in assessing environ- 
mental effects. 


31 


32 


PANEL REVIEWS AT A GLANCE 


Number completed: 5 


Number still active (mid-1999): 4 


Length to complete: 158 — 791 days* 


Days of panel hearings: 7 — 32 days 
Public submissions: 20 - 573 
Participant funding awards: avg. $10,000 


largest: $80,000 


* Starting point used for calculating days differs depending 
on whether the review is federal only or joint with another 
jurisdiction. 


MEDIATION 


To date, a formal mediation process, as defined 
in the Act, has not been used in an environmen- 
tal assessment. However, mediation and other 
alternate dispute resolution methods have been 
used by the Agency, responsible authorities and 
interested parties on an informal basis in several 
environmental assessments. 


For example, before the Act came into force, 
the Agency conducted mediation on a proposed 
small crafts harbour in the Queen Charlotte 
Islands of British Columbia. The Agency also 
applied mediation on a proposed hydro-electric 


project, when a facilitator was appointed to 
mediate the resolution of the main issues out- 
standing: the aesthetics of the station and the 
possible negative effects of a reduced water flow 
on local tourism. While mediation did not 
resolve all the issues in these two cases, panel 
reviews were not required in either instance. 


In 1999, with assistance from the Dispute 
Resolution Fund of the Department of Justice, 
the Agency developed and implemented an 
awareness and training program to improve the 
ability of the Agency and federal departments to 
resolve disputes in the environmental assessment 
process. While not specifically focused on the 
Act’s mediation provisions, the awareness and 
training program helps federal environmental 
assessment managers recognize opportunities for 
using alternate dispute resolution approaches, 
and increase their knowledge and skills in this 
emerging area. 


In the spring of 1999, the Agency conducted 

a series of awareness training sessions across 
Canada on alternative dispute resolution. Three 
supporting reports have been prepared, docu- 
menting the state of practice in alternative dis- 
pute resolution in environmental assessment, 
identifying criteria to help determine when the 
process may be appropriate and identifying how 
disputes may be avoided through better public 
consultation practices. 


PANELS COMPLETED UNDER THE ACT 


PANELS UNDER WAY UNDER THE ACT 


NAME 


Express Pipeline 

(Responsible Authorities: 
National Energy Board, Fisheries 
and Oceans Canada) 


Little Bow-Highwood 

Diversion Project (Phase 1) 
(Responsible Authority: Fisheries 
and Oceans Canada) 


Sable Gas Project 

(Responsible Authorities: 
National Energy Board, Fisheries 
and Oceans Canada) 


Terra Nova 

(Responsible Authorities: 
Canada-Newfoundland Offshore 
Petroleum Board, Fisheries 

and Oceans Canada) 


Voisey's Bay Mineral Development 


(Responsible Authority: Fisheries 
and Oceans Canada) 


NAME 


Cheviot Mine 
(Responsible Authority: 
Fisheries and Oceans Canada) 


Little Bow — Highwood 
Diversion Project (Phase II) 
(Responsible Authority: 
Fisheries and Oceans Canada) 


Millennium West/Lake Erie 
Crossing Pipeline 
(Responsible Authorities: 
National Energy Board, 
Fisheries and Oceans Canada) 


Red Hill Creek 
(Responsible Authority: 
Fisheries and Oceans Canada) 


LOCATION 
Alberta 


Alberta 


Nova Scotia 


Newfoundland 


Labrador 


- LOCATION 
Alberta 


Alberta 


Ontario 


Ontario 


JOINT/FEDERAL 
Joint with the National Energy Board 


Joint with Alberta’s Natural Resources 
Conservation Board 


Joint with the Nova Scotia Department of Natural 
Resources and Department of Environment, 

the National Energy Board and the Canada- 
Nova Scotia Offshore Petroleum Board. 


Joint with the Government of Newfoundland 
and the Canada-Newfoundland Offshore 
Petroleum Board 


Joint with the Government of Newfoundland 
and Labrador, the Labrador Inuit Association 
and the Innu Nation 


JOINT/FEDERAL 
Joint with the Alberta Energy Utilities Board 


Joint with Alberta’s Natural Resources 
Conservation Board 


Joint with the National Energy Board 


Federal 
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PART 3 


TOWARD AN IMPROVED FEDERAL ENVIRONMENTAL ASSESSMENT PROCESS 


6. The Challenges Ahead 


Experience with the Canadian Environmental 
Assessment Act over the past five years has identi- 
fied areas where the process could be strength- 
ened. At the same time, the Act’s core values 
have led to important contributions to decision 
making and sustainable development. 


THE CORE VALUES OF THE ACT 


Many features of the Act continue to work well 
and can form the foundation of a revitalized 
environmental assessment process in Canada. 
Efforts to strengthen the Act can build on the 
important core values and objectives that are the 
foundation of the Act, and that have contributed 
to the quality of life of Canadians over the last 
five years. 


Promoting sustainable development 
and sound decision making 

The Act has helped achieve sustainable 
development through the promotion of 

sound economic development while reducing 
adverse effects on our environment. Careful con- 
sideration of potential adverse environmental 
effects during the planning stages of projects has 
introduced mitigation measures that have pro- 
moted economic development while ensuring 
environmental protection. For example, in the 
review of a nickel mine proposal, the federal 
environmental assessment involved Aboriginal 
groups throughout the process, and resulted in 
a carefully designed tailings storage area, the 
protection of fish and wildlife habitat, and the 
creation of job opportunities in an economically 
depressed area. Avoidance of impacts through 
the consideration of alternatives is one of the 
least expensive and most effective ways of ensur- 
ing sustainability. Cost savings to proponents 
have included the avoidance of mitigation meas- 
ures, lower risk and the need for fewer regula- 
tory permits. The Act has contributed to such 
benefits through its guidelines and operational 
policy statements. These provide proponents and 
responsible authorities with direction on how to 
investigate, report on and evaluate alternatives. 


Ensuring opportunities 
for public participation 
The Act has helped provide concerned indivi- 
duals and organizations with opportunities to 
influence decisions on projects affecting them. 


Public consultation during the preparation of 
comprehensive studies has become standard 
practice, though it is not mandatory. As a result, 
improvements have been made in projects, par- 
ticularly by the addition of mitigation measures. 
For example, public concerns about a proposed 
river channel project resulted in the additional 
requirement to identify and implement mitiga- 
tion measures to protect the endangered piping 
plover and the Gulf of Saint Lawrence aster. 


In addition, the procedures and guidelines for 
the Participant Funding Program have been 
revised to improve the efficiency and effective- 
ness of public participation in panel reviews. 


The requirement to maintain a public registry 
has improved public access to relevant informa- 
tion about projects that may affect the public 
directly. It also permits the public to learn about 
the types of development projects assessed under 
the Projects Outside Canada Environmental 
Assessment Regulations. 


The principle of one project, 

one assessment 

The Act has helped to eliminate unproductive 
overlap and duplication through joint review with 
other jurisdictions. The harmonization agree- 
ments with provinces, the federal co-ordination 
regulations and the strengthened role of the 
Agency’s regional offices have reduced process 
duplication and improved co-operation among 
the various participants. Through this approach, 
for example, a single environmental assessment 
report can meet the requirements of different 
jurisdictions. Challenges to further improve 
harmonization remain. 


The principle of self-assessment 

The principle of self-assessment underlies much 
of the Act and the federal environmental assess- 
ment process. It has had two important benefits. 
First, it has made the environment the respon- 
sibility of every department in the federal gov- 
ernment in a manner not possible if a central 
agency alone were responsible for environmental 
assessment. Each department has had to ensure 
that values and practices sensitive to environ- 
mental matters are in place. Each department 
can be held accountable for how its decisions 
affect the environment. This trend toward 
self-assessment has been reinforced by recent 
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requirements for departments to develop their 
own environmental management system and 
sustainable development strategy. 


Self-assessment also has promoted early consid- 
eration of environmental issues in the planning 
process and the efficient allocation of public 
funds. The responsible department is almost 
always closest to the proposed project, in terms 
of knowing when the project is being proposed 
and the effects it might have. By contrast, it 
would be extremely costly to charge a central 


THE BENEFITS OF ENVIRONMENTAL ASSESSMENT: 


THE INTERNATIONAL EXPERIENCE 


agency with managing the assessments of thou- 
sands of projects every year. At the same time, 
the principle of self-assessment makes it more 
difficult to co-ordinate efforts when more than 
one federal department triggers the same project 
under the Act. It has also proven a challenge to 
identify early on projects in the federal environ- 
mental assessment process that may be subject 
to provincial assessment processes under a har- 
monized review. As well, self-assessment has 
resulted in some inconsistency in environmental 
assessments across the federal government. 


A major recent international review of the effectiveness of environmental assessment 
practices identified the major benefits of environmental assessment: 

* early withdrawal or pre-emption of unsound proposals; 

* “green check” or legitimization for well-founded proposals; 

* “last-recourse” stop to proposals found to be environmentally unacceptable; and 


* improvements to project proposals in the form of: 


— relocation to more appropriate sites; 


— selection of best practicable environmental option; 


— redesign and rescheduling of projects to minimize or avoid environmental 


impacts; and 


— mitigation of unavoidable impacts through rehabilitation and compensation. 


(Source: Sadler, 1996: 54) 


BENEFITS IDENTIFIED: MONITORING STUDY 


In 1998-99, the Agency undertook a major monitoring program to identify the societal 
benefits generated by the Act and the costs and benefits of the Act to industry. The moni- 
toring program, based on 20 detailed case studies of large-scale screenings, comprehensive 
studies and panel reviews, identified and classified a range of benefits driven by the Act. 


The study concluded that the Act has: 


* helped various stakeholders realize efficiencies while co-ordinating assessment/ 


regulatory requirements during planning; 


* improved the quality of the assessment through guidelines and operational policy 


statements; and 


* realized sustainable development benefits through avoidance/mitigation measures 
which minimize or eliminate adverse impacts associated with project implementation. 


None of the proponents involved in the 20 case studies considered assessment costs to 


be a significant business impact. 


(Source: Hagler, Bailly, 1999) 


CONCERNS OF CANADIANS 


Individuals and organizations involved 
in environmental assessment have pro- 
vided important perspectives on key 
challenges. 

Canadians have gained a great deal of experience 

- with the federal environmental assessment process 
in the past five years. The Agency has sought to 
understand this experience and respond to emerg- 
ing issues through a variety of mechanisms: 


* the Regulatory Advisory Committee, which 
represents a wide cross section of stake- 
holder interests; 


- the federal Senior Management Committee 
on Environmental Assessment, which collec- 
tively identifies and co-ordinates responses 
to federal issues; 


* the Regional Environmental Assessment 
Committees, which bring forward and 
discuss regional perspectives on federal 
and provincial issues; 


* the environmental assessment administra- 
tors group, which brings together environ- 
mental assessment officials from the federal, 
provincial and territorial governments; 


* informal meetings with various groups and 
organizations; 


* training and guidance materials; and 


* numerous background studies and surveys 
which have addressed specific issues over 
the years. 


Through these approaches, all participants in 
the process — federal departments, other levels of 
government, business and industry, public inter- 
est groups, Aboriginal people — have expressed 
their views about the process and identified 
opportunities for strengthening it. While perspec- 
tives and proposed solutions may vary consider- 
ably, there is general agreement on the primary 
challenges to a revitalized federal environmental 
assessment process. 


These consultations and background studies 
have consistently identified the following key 
issues: 


* the limited time and resources available 
to conduct high-quality environmental 
assessments; 


* the need to conduct assessments for so 
many projects, even small routine projects 
known to have no significant environmental 
effects; 


* the complexity of the process; 


* the need for harmonization of federal, 
provincial and Aboriginal assessment 
processes; 


* uncertainty over the role of environmental 
assessment — whether it is merely a part of 
a process for granting permits or a more 
dynamic tool that can contribute to decision 
making and sustainable development; 


* the number of government participants in 
the process, with the resulting potential for 
overlap and duplication; 


+ the lack of consistency in the process, both 
across federal departments and across dif- 
ferent jurisdictions; 


* for larger and more complex projects, the 
length, cost and unpredictable nature of the 
federal environmental process which may 
result in delays, cost increases, litigation and 
impacts on competitiveness; 


* the impact of, and prospect for, litigation 
during the process; 


* the role of the Minister of the Environment 
in the process; 


* the lack.of the follow-up and monitoring 
that could promote higher quality environ- 
mental assessments; 


* methodological challenges, such as scoping 
and the determination of cumulative envi- 
ronmental effects; 
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* the exclusion of some projects (e.g., federally 
funded projects on Indian reserve lands) 
from the federal environmental assessment 
process; 


* the limited opportunities for meaningful 
public involvement, particularly in screen- 
ings and comprehensive studies; 


- the potential to conduct regional or 
area-wide assessments under the Act; 


* the incorporation of strategic environmen- 
tal assessment in the Act; 


+ the challenge of involving Aboriginal people 
and the First Nations in the environmental 
assessment process in a way they deem 
meaningful; and 


* — the difficulties in accessing timely informa- 
tion on federal environmental assessments. 


IMPROVING THE FEDERAL ENVIRON- 
MENTAL ASSESSMENT PROCESS 


Canadians raise important and legitimate con- 
cerns that must be addressed through the Five 
Year Review consultations. Collectively, these 
concerns reflect a need to improve and refine 
the federal environmental assessment process. 


The issues can be grouped into three major 
themes. 


1. Making the process more predictable, 
consistent and timely. (See Chapter 7.) 


2. Improving the quality of environmental 
assessments. (See Chapter 8.) 


3. Strengthening opportunities for public 
participation. (See Chapter 9.) 


Making the process more predictable, 
consistent and timely 

Experience with the Act’s operations over the past 
five years raises questions about predictability, 
consistency and timeliness. Issues include the 
lack of co-ordination and harmonization within 
and across jurisdictions, project delays and cost 
implications, and inconsistency in interpretations 
and applications. These issues, in turn, raise 
questions about the appropriate use of scarce 
resources, consistency and fairness in application, 
the quality of assessments and the contribution 


environmental assessment makes to decision 
making and sustainable development. 


There is a sense among some groups that the Act 
is unnecessarily complex and time consuming, 
that there is a great deal of uncertainty involved 
with its implementation, and that too many 
players are involved. 


More certainty and consistency can result in a 
more effective and efficient process. The benefits 
of introducing greater certainty, consistency and 
timeliness will be seen in: 


* savings in cost and time to industry, 
government and other stakeholders; 


* reductions in costly legal challenges for 
all sides; and 


* an improved climate for private sector 
investment. 


Chapter 7 explores how bringing greater pre- 
dictability, consistency and timeliness to the 
process could be addressed. 


Improving the quality of environmental 
assessments 

The quality of assessments under the federal 
environmental assessment process has been 
weakened by uncertainty regarding roles, respon- 
sibilities and accountability. This has under- 
mined both the quality of assessments and the 
overall sense of trust and confidence in decisions 
arising from the process. There is an opportunity 
to clarify responsibilities, relationships and 
outcomes in the process. 


Better quality environmental assessments can 
mean better decisions and greater confidence in 
those decisions. This can lead to important on- 
the-ground benefits and broader gains in terms 
of public understanding and acceptance. For 
example, quality environmental assessments 
can contribute to: 


- better decision making that is more 
environmentally sound and contributes 
to sustainable development; 


* clearer lines of accountability; and 


* amore open process that can build public 
trust and confidence. 


The range of options available to address these 
issues is addressed in more detail in Chapter 8. 


Strengthening opportunities 

for public participation 

Public participation remains a fundamental 

objective of the Act. Important questions have 
_ been raised about the level of public involve- 


ment in self-directed assessments under the Act, 


about the lack of transparency at key decision- 
making points of the process and about the 
availability of timely information on environ- 
mental assessments. 


Strengthening opportunities for public parti- 
cipation can lead to important benefits for all 
participants in the process. For example, quality 
environmental assessments can contribute to: 


* better decisions, because proponents and 
decision makers are provided with better 
information about public concerns and 
priorities; and 


* more openness and transparency, which 
can build public trust, confidence and 
acceptability in both the process and the 
decisions arising from the process. 


Chapter 9 presents details on options for 
addressing public participation. 
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PART 3 


Consistent and Timely 


Opportunities for bringing a greater measure of 
predictability, consistency and timeliness to an 
improved federal environmental assessment 
process are considered with respect to: 


* co-ordination and harmonization; 


* assessments of projects with known/incon- 
sequential effects; 


= Mdimeliness: 
* scoping; 


* the application of the Act to projects outside 
Canada; and 


* the discretionary powers of the Minister of 
Environment. 


7.1 CO-ORDINATION AND 
HARMONIZATION 


The issues 

Federal co-ordination 

Often, more than one federal department or 
agency has a decision-making role on a proposed 
project undergoing an assessment. Other federal 
departments may have no decisions to make, but 
may have a responsibility to identify problems, 

or offer expert advice. And, in certain land claim 
settlement areas, two federal environmental assess- 
ment processes may be applied to the same proj- 
ect. In these examples, co-ordination of the federal 
bodies involved in the process is essential to a 
timely and efficient environmental assessment. 


One major question about the efficiency of 

the federal process has been the lack of co- 
ordination among federal departments, in par- 
ticular, the potential for “multiple responsible 
authorities” — the involvement of several federal 
departments on the same assessment. A related ~ 
concern has been the challenge in designating a 
“lead responsible authority” that would take on 
a “single window” co-ordinating role for the fed- 
eral government. Some departments may also be 
reluctant to assume the lead role because of the 
additional resource implications involved, and 
because of the responsibility for monitoring 
follow-up measures and activities in areas 
outside their own departmental mandates. 


TOWARD AN IMPROVED FEDERAL ENVIRONMENTAL ASSESSMENT PROCESS 
| 7. Making the Process More Predictable, 


Despite the Agency’s advice and federal co- 
ordination regulations, co-ordination among 
multiple responsible authorities has proven 
difficult and time consuming. For example, 
the ongoing monitoring program conducted 
by the Agency identified several cases in which 
difficulties in determining the lead federal 
responsible authority led to delays in project 
start-up, including in a joint panel review of 

a water diversion project in Alberta. 


There may be several reasons for these 
difficulties in co-ordination, including: 


* a lack of awareness by the proponents 
of the new regulations; 


* a lack of uniformity in information 
requirements across departments; 


* timing implications of different triggers 
under the Act; 


* scheduling set out in the regulations that 
is difficult to meet with available resources; 


* _areluctance by departments to become 
lead responsible authority in situations 
where they would later become responsible 
for follow-up and/or monitoring in areas 
falling under the mandates of other 
departments; and 


* confusion on some complex projects as 
to which department should be the lead 
responsible authority. 


Substitution of other federal 

review processes 

Under the Act, the Minister of the Environment 
has the discretionary power to approve the sub- 
stitution of another federal review process for 
an environmental assessment by a review panel. 
These substituted processes could include, for 
example, the review process of the National 
Energy Board or of a body established under 

a land claims agreement. The Act also provides 
basic pre-conditions for substitution and for the 
development of criteria for the Minister to con- 
sider before determining whether to approve a 
request for substitution. 
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Substitution for other processes could bring 
greater predictability and timeliness to the reviews 
of particular projects, and improve efficiency by 
using other processes and reducing the need to 
establish a review panel. 


To date, no such substitutions have been made. 
There may be several barriers to the use of sub- 
stituted processes. Most important, a wide range 
of factors must be accommodated if another 
process is to replace a panel review — from the 
scope of factors to be addressed in the review, 

to participant funding and the provision of 
information through a public registry. 


Anticipating requests for substitution, the 
Agency developed draft criteria that set out 
the requirements the Minister would consider 
before determining whether a federal process 
would be approved for substitution. 


Discussions are continuing with the National 
Energy Board, and with the Environmental 
Impact Review Board under the Western Arctic 
(Inuvialuit) Claims Settlement Act, to adapt the 
criteria into draft substitution agreements with 
these review bodies. The agreements outline the 
process requirements and steps each party would 
follow should either request such a substitution. 
In situations where both parties deem substitu- 
tion to be appropriate, project-specific agreements 
would be developed on a case-by-case basis. 


Harmonization of federal and 
Aboriginal environmental assessments 
Another important co-ordinating element of 
environmental assessment relates to the emerg- 
ing land claims and land management agree- 
ments with Aboriginal peoples. 


The federal government has been engaged with 
Aboriginal groups in negotiating various land 
claims and land management agreements. These 
negotiations identified the need to harmonize 
the federal environmental assessment process 
and the environmental assessment processes to 
be established by the agreements. There is a need 
to accommodate both the inherent right to self- 
government of Aboriginal people and the obli- 
gations of the federal government under the 
Constitution. 


In these agreements, the federal government 

asks for a clear commitment between the parties 
to reduce overlap and duplication of environ- 
mental assessment processes applicable to a proj- 
ect through the negotiation of harmonization 
agreements. As with federal-provincial harmo- 
nization, these agreements are intended to 
promote the efficient use of resources by all 
jurisdictions. 


Federal-provincial harmonization 

Under the Constitution, the federal and provin- 
cial governments share responsibility for envi- 
ronmental management, including assessment. 


In the past, uncertainty about these shared 
responsibilities has been a major issue, even con- 
flict, in federal-provincial relations. The chief 
concern was that the application of two or more 
environmental assessment processes to a single 
project might create overlap, duplication and 
conflicting efforts by proponents, the public and 
government agencies. To compound the prob- 
lem, while most provinces already had a single 
point of contact for environmental assessment, 
the federal principle of self-assessment meant 
that proponents were required to deal with sev- 
eral federal departments on a single proposal. 
The result of co-ordinating provincial processes 
with a process involving several federal depart- 
ments could be conflicting or ambiguous deci- 
sions, greater uncertainty, and added costs and 
delays to the project. For example, the Agency’s 
ongoing monitoring program identified a case in 
which the provincial and federal environmental 
assessments of a proposed copper mine were not 
sufficiently synchronized, resulting in project 
start-up delays. 


Based on the Agency’s own analysis and an inde- 
pendent study, it appears that between 80 and 
100 projects a year are subject to both federal 
and provincial environmental assessments under 
their respective legislation. While this represents 
a small percentage of the projects reviewed 
under the Act, these projects tend to have a high 
profile or involve public concerns. More projects 
are examined by provinces under other, non- 
environmental assessment legislation. Some 

of these projects may also be subject to the Act 
and to federal environmental assessment. 


The Act provides the Minister of the Environment 
with opportunities to enter into agreements with 
other jurisdictions to better harmonize environ- 
mental assessment approaches and reduce the 
potential for any unproductive overlap, dupli- 
cation and conflict. 


‘Federal-provincial issues relating to environ- 
mental assessment have evolved significantly 

in the last five years. In the past, environmental 
assessment has been the subject of constitutional 
litigation and intergovernmental conflict. Overlap 
between federal and provincial environmental 
processes has been among the principal com- 
plaints of industry regarding environmental 
regulation in Canada. Provinces became increas- 
ingly frustrated with the lack of timely partici- 
pation of federal players in joint assessments, 
and found federal information requirements 

to be sometimes inconsistent. 


Federal and provincial governments have worked 
hard to identify unproductive overlap and dupli- 
cation, and to address the attendant challenges by 
moving toward greater harmonization of assess- 
ment procedures. In 1998, the Canadian Council 
of Ministers of the Environment (with the excep- 
tion of Quebec) signed the Canada-Wide Accord 
on Environmental Harmonization and the Sub- 
agreement on Environmental Assessment. The 
accord is a framework agreement that establishes 
the common vision, objectives and principles 
that will govern the partnership among jurisdic- 
tions. The accord and the environmental assess- 
ment and other sub-agreements will be reviewed 
in 2000 by the Canadian Council of Ministers of 
the Environment. 


The Sub-agreement on Environmental Assessment 
promotes the effective application of environmen-. 
tal assessment when two or more governments are 
required, by law, to assess the same proposed proj- 
ect. It includes provisions for shared principles, 
common information elements, a defined series 
of assessment stages, and a provision for a single 
assessment and public hearing process. The sub- 
agreement will be implemented through bilateral 
agreements between the federal government and 
individual provinces. To date, bilateral agreements 
have been signed with British Columbia, Alberta 


and Saskatchewan, and negotiations are under way 
to develop agreements with other provinces. 


By establishing regional offices, the Agency has 
also promoted greater informal co-operation 
and co-ordination among federal departments 
and between federal and provincial departments. 


Through these initiatives, work is under way 
on a number of outstanding issues related to 
harmonization: 


* Timing: Critical information for some proj- 
ects may not be available until late in the 
project planning stage. This can make it dif- 
ficult to make an early determination as to 
whether there will be a federal Law List trig- 
ger. Even though the courts have suggested 
that prospective decision makers need not 
wait for a formal application before engag- 
ing in the environmental assessment process, 
some federal departments have been reluc- 
tant to participate in an environmental 
assessment until a formal application has 
been made triggering the Act. There are also 
some concerns with respect to the level of 
information detail. Some processes focus 
more on the planning stage, requiring a 
planning level of detail, and result in an 
“approval in principle.” Further detail is 
supplied in subsequent licensing stages. 
Some federal departments require more 
than planning-level detail to satisfy their 
regulatory requirements at the environmen- 
tal assessment stage. Thus, a conflict arises 
over the need for differing levels of detail. 
This can result in additional time require- 
ments and lead to frustration on the part of 
the others involved — federal departments, 
provincial agencies and proponents. — 


* Co-ordination and accountability: Co- 
ordination and co-operation are seen as 
vital to ensuring a “one window” approach 
to dealing with projects requiring federal 
and provincial review. However, some 
provinces have noted that there is often a 
lack of co-ordination among federal respon- 
sible authorities, which can result in delays 
and, in some cases, conflicting federal posi- 
tions. To strengthen federal accountability, 
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provinces have suggested that strong consid- 
eration be given to enhancing the role and 
responsibilities of the Agency to ensure 
greater consistency of approach and 
improved efficiencies. 


Scope of project/scope of assessment: Federal 
and provincial environmental assessment 
processes often differ in their approach to 
the scope of a project and scope of the 
assessment. These differences have led to 
difficulties in co-ordinating the environ- 
mental assessments, making regulatory 
decisions and achieving the objective of 

a single assessment for each project. 


Co-ordination of public participation: The 
variation and timing of public participation 
opportunities under the Act and provincial 
legislation also affect federal-provincial co- 
operation. The differences in when, why and 
how the federal and provincial processes 
involve the public creates challenges with 
respect to meeting the broader objectives 

of effective and timely co-ordination of 
federal and provincial processes. 


Options for consideration 

Many of the challenges to more effective co- 
ordination and harmonization are being effec- 
tively addressed through the federal-provincial 
bilateral agreements. However, more could be 
done within the federal environmental assess- 
ment process to improve the co-ordination of 
federal authorities and harmonization of federal 
and provincial environmental assessment 
processes. For example, the following options 
could be considered. 


iF 


Add the concept of “lead responsible 
authority” to the Act 

A “lead responsible authority” could 

be added to the Act to provide greater 
consistency by reducing the potential for 
difficulties in federal co-ordination and 
federal-provincial harmonization. In addi- 
tion, the Agency could be given the power 
to designate a lead responsible authority in 
cases where departments cannot agree on a 
choice. This option could address effectively 
the issues of co-ordination of federal depart- 
ments, of co-ordination of public participa- 
tion and of determination of the scope of 


the assessment. There also may be a need 
for the lead responsible authority to assign 
responsibility for essential follow-up and 
monitoring functions in cases where the 
subject area is outside the mandate of the 
lead responsible authority. 


Enhance the co-ordinating role 

of the Agency 

The Agency could be designated temporarily 
as the assessment co-ordinator in cases of 
multiple responsible authorities where no 
lead is otherwise designated. This would 

be an alternative (or possibly, an addition) 
to the “Agency as arbitrator” approach as 
suggested under the previous option. This 
could be used to speed up the triggering 

of a project at the planning stage, especially 
when the expected trigger is an item on the 
Law List that is usually confronted at a later 
stage in the project cycle. This would be 

a temporary measure only, until a lead 
responsible authority is identified when 
that department triggers the Act. 


The intent of the temporary designation 
would be to facilitate timely co-ordination 
and sharing of information and assessment 
requirements for all federal authorities, and 
to provide an early contact point for pro- 
vinces and proponents. Under this measure, 
the current discretionary powers of the 
responsible authorities to determine scope 
of project and of assessment would not be 
changed. 


Amend the Act to identify a single 
responsible authority 

Another possible option would be an 
amendment to the Act to require that one, 
and only one, responsible authority be iden- 
tified for each project. This would simplify 
the co-ordination of information require- 
ments for the proponent and, by avoiding 
the potential for multiple responsible 
authorities, would eliminate overlap and 
duplication among federal departments. 
The option of a single responsible authority 
would simplify co-ordination and harmo- 
nization with other jurisdictions or other 
processes. 


The responsible authority would have broad 
responsibilities for including a consideration 
of the interests and requirements of all 
other federal departments in its assessment. 
All other federal departments with interests 
in the project would be involved as expert 
departments during the assessment, and 
would retain their decision-making respon- 
sibilities, including licence approvals and 
permit issuance. 


This could be introduced in conjunction 
with Option 2, with the Agency possibly 
having a role in identifying the single 
responsible authority when departments 
cannot agree on a choice. 


4, Designate the Agency as the “single win- 
dow” for joint federal-provincial reviews. 
When a provincial environmental assess- 
ment process is triggered in addition to the 
Act, the Agency could be designated as the 
“single window” for the duration of the 
review. This role would see the Agency co- 
ordinating information gathering from all 
involved federal government departments. 
Federal departments would retain their 
usual responsibilities and all roles except for 
information co-ordination. It would not 
imply additional powers for the Agency, but 
only an additional co-ordinating role in 
harmonizing the review with that of the 
other jurisdiction. 


7.2 ASSESSMENTS OF PROJECTS 
WITH KNOWN/INCONSEQUENTIAL 
EFFECTS 


The issues 

Small-scale, routine projects 
Nearly 6,000 project proposals undergo an envi- 
ronmental assessment under the Act every year. 
A consistent issue among many groups has been 
whether too many of these assessments have 
been required for smaller scale, routine projects 
known to have inconsequential environmental 
effects or in which federal involvement is mini- 
mal. For example, some projects undergoing an 
assessment have been routine undertakings for 
which the environmental effects were known 

in advance to be insignificant (e.g., resurfacing 
existing highways, funding for youth community 


service projects). Other assessments, particularly 
those triggered by the funding and land interest 
triggers, have been required even though the fed- 
eral contribution was minimal. Still others (e.g., 
permit or licence renewals for existing facilities) 
may be repetitive in nature or include elements 
that are repetitive or not unique to a specific 
project. 


This pattern can affect the overall efficiency 
and effectiveness of the Act. By requiring fed- 
eral departments and agencies to apply scarce 
resources to assessments that, in the end, con- 
tribute little if anything to the decision, the Act’s 
trigger provisions may be diverting resources 
away from the assessment of other projects that 
do raise legitimate environmental issues. There 
are suggestions, too, that conducting so many 
environmental assessments on smaller projects 
affects the overall quality of the assessments. 
Departments have also questioned whether the 
resources required for environmental assessment 
may be diverted away from other activities, such 
as enforcement of other legislation or regulations. 


There are many challenges in attempting to 
identify small-scale projects that might not merit 
individual environmental assessments. There is 
no simple checklist or criterion that can identify 
such projects. Some projects that are small in 
physical size or financial cost may have signifi- 
cant environmental impacts, depending on their 
location and other circumstances, either by 
themselves or in combination with successive or 
repetitive projects. Some larger projects, located 
in less environmentally sensitive areas, might 
have negligible impacts. The real concern is 
whether smaller, routine projects still are 
planned and implemented so as to avoid or 
reduce adverse effects. 


Class screenings 

The class screening has the potential to reduce 
the time and resources needed to conduct screen- 
ings on many smaller scale routine projects with 
known effects. However, there has been very little 
take-up of this mechanism by federal depart- 
ments, with only two class screenings having 
been declared. 


There may be several reasons for this. For one, it 
is a new approach to environmental assessment 
at the federal level, and the lack of familiarity 
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may simply be a short-term barrier. A more seri- process, class screening involves an element of 


ous hurdle, however, may be that responsible mandatory public review and comment, and 
authorities do not see the benefit of obtaining a mandatory Agency review. As well, the require- 
class screening designation, particularly given ment to modify a class screening report to con- 
the process involved in obtaining an approved form to the circumstances of each project may 
model class screening report. Unlike a regular limit the potential for time savings in future 
screening, which is strictly a self-assessment screenings. 


THE CLASS SCREENING APPROVAL PROCESS 


The process by which a model class screening report (MCSR) is approved and declared 
may be a major barrier to its more frequent use. A responsible authority must: 
* define the class of projects to which the MCSR will apply; 
* provide a generic description of the projects in that class; 
* identify all the responsible authorities that might be involved in such projects 
and the specific “triggers” pursuant to s. 5 of the Act; and 
* describe the environment typically affected by that class of projects. 


The MCSR must also contain a description of each element of the screening process, 
including: 
* the type and range of environmental effects typically associated with that class 
of projects, including cumulative effects; 
* the standard mitigation measures used, and their technical and economic feasibility; 
* criteria and standards for determining the significance of the environmental effects; 
* the factors to be considered in the assessment; 
* the factors and methods to be used in assessing cumulative environmental effects 
and effects of malfunctions and accidents; and 
* relevant conclusions and recommendations pertaining to project screenings in 
that class. 


Also required is an outline of how the project screenings are to be conducted, including 
consideration of any local circumstances. 


The Act then requires the responsible authority to submit the MCSR to the Agency for 
approval and declaration as a class screening report. The Agency must publish a notice 
in the Canada Gazette inviting comments from the public on the appropriateness of 
using the submitted MCSR. If, following consideration of any comments received, the 
Agency approves the MCSR, it must publish the declaration in the Canada Gazette 
and make the MCSR available to the public. 


Options for consideration 

In addressing the important question of assess- 
ments of smaller scale, routine projects with 
known and inconsequential effects, the following 
options are worth consideration. 


i. 


Allow federal departments to exclude small, 
routine projects from the Act 

Federal departments are often in the best 
position to determine whether or not a 
project merits an environmental assessment. 
Federal departments could be given the 
authority, for all triggered projects, to deter- 
mine the projects requiring an environmen- 
tal assessment. Projects deemed to have little 
or no potential for environmental impacts 
could be excluded from further assessment 
following an administratively simple pre- 
screening. Criteria for excluding projects 
could include size of project, past experi- 
ence with similar projects, lack of vulner- 
ability of the receiving environment, 
anticipated lack of significant impacts and 
no public concern. Possible mechanisms for 
departments to use in making their deter- 
minations might be the development of 
standard operating procedures, codes of 
practice or the application of strategic 
environmental assessment. 


This option could include a provision 
giving the Minister of the Environment 
authority to require an environmental 
assessment of any triggered project, based 
on public concern or advice from other 
federal departments. 


Focus attention on important projects 
through a “minimum federal involvement” 
regulation 

A “minimum federal involvement” regu- 
lation would exclude projects where the 
contribution of the responsible authority to 
the project is minimal. The Act allows for 
the development on a minimum federal 
involvement regulation, but the wording of 
the regulation-making authority limits its 
application, and has made it impossible to 
develop a workable regulation. 


This option would require agreement with 
all potential responsible authorities on crite- 
ria for determining when their involvement 
in enabling a project to proceed is “minimal.” 
Precise, quantitative and unambiguous cri- 
teria would have to be devised for each of 
the three “non-proponent” triggers in s. 5 
of the Act (financial, land transfer and 
regulatory). 


3. Expand the Exclusion List 
The Exclusion List Regulations could be 
expanded to include a number of smaller, 
routine project categories known to have 
minimal environmental effects. This could 
involve identifying categories of projects 
(undertakings relating to physical works) 
that can be demonstrated (to the satisfac- 
tion of the Governor in Council) to have 
no potential to cause significant adverse 
environmental effects. 


4. Streamline procedures related 
to class screenings 
Procedures for obtaining a designation 
of a model class screening report could be 
streamlined to encourage greater use of this 
tool. For example, the requirement for pub- 
lishing the proposed model report in the 
Canada Gazette for public review and com- 
ment before official designation could be 
streamlined or even deleted. Instead, register 
the class screening in the Federal Environ- 
mental Assessment Index, following suitable 
public consultation. 


In addition, the requirement to complete 
a project-specific report for each use of 
the model class screening report could 
be removed. 


7.3 TIMELINESS 


The issues 

There are concerns about the timeliness of 

the federal environmental assessment process — 
about the timing of the Act’s triggering provi- 
sions and uncertainty in scheduling assessments. 
For example, some groups have suggested that, 
given the timing of application of some of the 
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Act’s triggering provisions, the potential for an 
environmental assessment to serve as a planning 
tool at the earliest stages has not been realized. 
Of special importance is when the triggers “kick 
in” — the timing of the application of the Act — in 
relation to the progress of the project’s develop- 
ment and, in some cases, the provincial review. 
The Agency’s Compliance Monitoring Review 
indicated that more than one third of the 
screenings sampled were initiated at or toward 
the end of the planning process. Several depart- 
ments involved in the review indicated that a 
significant number of their screenings are con- 
ducted too late in the planning process for the 
environmental assessment to influence the proj- 
ect. For example, funding approval may not be 
formally applied until the final phases of the 
project’s design and development. 


Early initiation of the environmental assessment 
can allow for better coordination with other 
jurisdictions. An example of this was the screen- 
ing done of a proposed food park on 57 acres of 
waterfront property, where the early triggering 
by the federal responsible authority facilitated an 
effective co-operative and co-ordinated approach 
with the provincial authorities. 


With the Law List trigger, applications for per- 
mits or approvals often initiate an environmen- 
tal assessment after other planning activities of 
the proponent have taken place. In an offshore 
oil case study from the ongoing monitoring pro- 
gram, for example, the late decision of the pro- 
ponent to carry out ocean dumping activities 
resulted in the requirement for the development 
of a screening study after a panel review had 
already been conducted of the same project. 


As part of their sustainable development strate- 
gies, some departments have modified their 
operational procedures to better accommodate 
the Act. The proactive approach of completing 
strategic environmental assessment during pol- 
icy development facilitates the subsequent trig- 
gering and efficient implementation of project 
environmental assessment. 


Another concern with respect to timing is the 
uncertain and largely unpredictable scheduling 
of comprehensive studies, which can result in 
delays and cost increases. 


Options for consideration 

In seeking to improve the timeliness, predictabil- 
ity and consistency of the federal environmental 
assessment process, the following directions 
could be considered. 


1. Promote environmental assessment 
as a planning tool 
Better advantage could be taken of the 
potential for environmental assessment to 
contribute to planning and decision making. 
Departments could examine their policies 
to strengthen the link between strategic 
environmental assessment and project 
assessment, or modify their operational pro- 
cedures to accommodate the Act. This has 
already been done by some departments 
that trigger an environmental assessment at 
the planning stage of a project, long before 
their departmental licensing procedures are 
initiated. As part of their sustainable devel- 
opment strategies, other departments could 
follow this example and assume the respon- 
sibility of looking internally at ways to trigger 
the Act at a more appropriate time in the 
project cycle. 


Information requirements for the environ- 
mental assessment could be modified to 
require a planning level detail, rather than 
the more specific detail often required for 
licensing approvals. Under this approach, 
departments would be expected to make 
environmental assessment decisions without 
permit-level information. 


2. Develop time lines for 
comprehensive studies 
As has been done for panel reviews, time 
lines could be developed for comprehensive 
studies, providing scheduling targets for 
steps in the process under the control of the 
responsible authority and Agency. The time 
lines would likely be in the form of guide- 
lines, rather than regulation, with the flexi- 
bility to respond to project-specific 
circumstances and to harmonize with 
provincial time lines. Time lines could 
introduce a greater measure of certainty 
and predictability for all participants. 


3. Adopt an “automatically in” approach 
to the Law List trigger 
To promote the use of environmental 
assessment in the early planning stages of a 
project, federal departments could adopt an 
“automatically in” approach to the Law List 
trigger for federal-only assessments. Under 
this approach, a federal authority responsi- 
ble for a particular Law List trigger would 
act as if an environmental assessment were 
required for any project proposal that could 
be subject to that trigger. The department’s 
involvement in the assessment would con- 
tinue unless it determined that the project 
would not be subject to that specific Law 
List trigger. 


This option is consistent with bilateral har- 
monization agreements that have been (or 
are soon to be) signed with provinces. In 
these agreements, both jurisdictions agree 
to notify each other as early as possible, on 
determining whether they have or are likely 
to have an environmental assessment 
responsibility for a project. 


This approach could be extended within the 
federal government, either through legisla- 
tive change or policy development, and 
would apply to federal-only assessments. 


7.4 SCOPING 


The issues 

Scoping is a key component of environmental 
assessment. It establishes, early on in the process, 
the boundaries of the environmental assessment 
and focuses the assessment on the relevant 
issues, contributing to the overall effectiveness 
and efficiency of the process. There are three 
aspects to scoping. 


* Scope of the project involves the identifica- 
tion of those aspects of a development or 
activity whose interactions with the envi- 
ronment are to be assessed. The Act pro- 
vides a specific definition of a project and 
includes provisions to assist in identifying 
the project to be assessed. 


* Scope of the assessment concerns the identifi- 
cation of those components of the environ- 
ment that may be affected by or otherwise 
interact with the project. Scope of the 


assessment also includes determining the 
other aspects of environmental assessment 
planning (e.g., purpose of the project, need 
for the project, alternatives to the project, 
alternative means of carrying out the proj- 
ect and mitigation measures) to be included 
in the environmental assessment. 


* — Scope of the factors identifies the appropriate 
geographical, time extent and depth of the 
analysis. 


Scoping has emerged as one of the most pressing 
methodological challenges under the Act, and a 
source of uncertainty and unpredictability in the 
overall process. For example, it involves subjec- 
tive judgments about the spatial and temporal 
boundaries of a project. With projects involving 
both federal and provincial jurisdictions, the 
provinces may view the scoping boundaries 
established by the federal party as an intrusion 
into provincial jurisdiction. 


Several recent court challenges and decisions 
focused on the conduct of scoping under the Act. 
Questions have been raised about the applica- 
tion by responsible authorities of their discretion 
in determining the scope of the project, the scope 
of the assessment or the scope of the factors. The 
court rulings may help clarify the question about 
the parameters within which the discretion of 
responsible authorities can reasonably be applied 
or, alternatively, other means outlined below may 
be appropriate to assist in clarification. 


Options for consideration 

Environmental assessment practitioners gener- 
ally consider the most effective approach for 
resolving scoping issues to be the practice of 
high-quality environmental assessment. To assist 
practitioners, the following options could be 
considered. 


1. Provide clear definition in the Act 
The Act could be amended to clarify the 
definition of terms relating to scoping and 
to provide greater consistency and pre- 
dictability in the assessment of effects. For 
example, the definition of “project” could 
clarify the relationship between a “physical 
work” and “undertakings in relation to a 
physical work.” Similarly, the definition of 
“environmental effect” could provide greater 
clarity of the undertakings that need to be 
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considered, and address the possible inclu- 
sion of socio-economic and cultural effects. 
In developing any new definition, however, 
care would need to be taken to ensure that 
any new definition does not intrude into 
other jurisdictions, nor undermine the 
principle of self-assessment. 


2. Support practitioner experience 
and training 
The Agency could provide additional 
support to practitioners on scoping, par- 
ticularly in light of jurisdictional issues. 
For example, the Agency could focus on: 


* encouraging responsible authorities to 
participate in assessments early; 


* — facilitating scoping meetings or workshops 
when several responsible authorities are 
involved; 


* using the model of bilateral agreements 
where the broadest scope of assessment 
is adopted to meet the needs of both 
jurisdictions; and 


* using a Canadian Standards Association 
standard or some other type of best practice 
policy to assist practitioners in defining how 
to scope projects and the assessment. 


7.5 APPLICATION OF THE ACT TO 
PROJECTS OUTSIDE CANADA 


The issues 

In carrying out environmental assessments for 
projects outside Canada, federal government 
bodies, such as the Canadian International 
Development Agency and the Department of 
Foreign Affairs and International Trade, have 

a long-standing interest in ensuring that their 
assessments meet international standards and 
are responsive to international sensitivities. 

The Projects Outside Canada Environmental 
Assessment Regulations, which came into effect in 
November 1996, were introduced to ensure that 
environmental assessment of projects outside 
Canada complies with the spirit and principles 
of the Act. The regulations adapt the process set 
out in the Act to better respect the sovereignty 
of foreign states, to ensure that environmental 
assessments are conducted in accordance with 


international law and to allow the flexibility to 
meet various conditions in foreign states. 


However, despite efforts to adapt the process set 
out in the Act, several important challenges have 
emerged. 


* The Act’s triggering provisions were devel- 
oped for use in Canada and are not always 
appropriate for situations outside Canada. 
For example, some international projects 
with the potential for significant impacts are 
not triggered under the Act. Conversely, 
environmental assessments are required 
for some projects that have only minimal 
impact or for which Canada is only a 
minor participant. 


- The funding trigger is the most frequently 
used for projects outside Canada. Its lan- 
guage and the definition of key terms, such 
as “project” and “proponent” have led to 
difficulty in determining whether an 
assessment should be conducted. 


- As with projects inside Canada, many envi- 
ronmental assessments for projects outside 
Canada are triggered too late in the process 
for the assessment to make a meaningful 
contribution to project planning. 


* Some foreign countries view the request to 
conduct an environmental assessment under 
Canadian legislation as an infringement of 
their sovereignty, even though the assess- 
ment is the result of a request for financial 
assistance from Canada to allow the project 
to be carried out. In these instances, Canada’s 
approach has been viewed as paternalistic 
and a challenge to the partner country’s 
right to manage its resources and identify 
its needs. 


* Sometimes, there is a lack of adequate, 
accessible information and authority to 
scope the project, assess cumulative effects 
or ensure that mitigation and follow-up 
occur as required without infringing on 
the sovereignty of the local country. 


- In some foreign countries in which 
Canadian aid organizations operate, public 
participation is not as valued as in Canada. 
Public participation is prevented or severely 
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restricted by the lack of a tradition of public 
consultation, lack of adequate literacy or 
social limits on participation, such as gender 
roles in the society. 


* There is uncertainty regarding the appropri- 
ate location of the public registry for a proj- 
ect outside Canada. For example, should it 
be located at the project site, in Canada or 
at both locations? 


Options for consideration 

In addressing the emerging concerns with 
regulations governing projects outside Canada, 
and trying to bring greater predictability and 
consistency to the federal environmental assess- 
ment process, the following initiatives could 

be considered. 


1. Amend the Act’s regulation-making 
provisions and the existing regulation 
governing projects outside Canada 
The regulation could be amended to make 
it more appropriate for the types of projects 
done outside Canada and the conditions in 
which they are conducted. For example, the 
regulation-making provisions in the Act 
could be expanded to allow greater flexibility 
to vary and exclude the domestic environ- 
mental assessment regime, or to accommodate 
projects triggered by official development 
assistance. Under this approach, the triggers 
of the Act and requirements for public par- 
ticipation could be made more suitable for 
international activities, and the circum- 
stances permitting use of information from 
another environmental assessment process 
could be made more flexible. 


2. Develop a minimum federal 
involvement regulation 
A minimum federal involvement regulation 
could set the level of Canadian participation 
that would be needed in an international 
project to trigger an environmental assess- 
ment. This could take the form of excluding 
projects on the basis of a funding threshold 
(or on the basis of a percentage of total 
funding) or, more simply, on the basis of 
whether the Canadian government partici- 
pant has decision-making authority over 
the project. 


3. Amend provisions to provide greater 
flexibility in the use of other processes 
The Act’s provisions allowing for the use 
of information from other assessment 
processes have proven difficult to adapt 
for projects outside Canada. These provisions 
could be amended to provide greater flexibil- 
ity to avoid duplication with the assessment 
process of another jurisdiction or interna- 
tional body. Criteria developed as a result of 
these provisions should be consistent with 
international standards and obligations. 


4. Develop a distinct exclusion list and 
inclusion list 
A distinct exclusion list regulation could 
be developed for projects outside Canada 
to exclude those projects with minimal envi- 
ronmental effects. Similarly, a distinct inclu- 
sion list could also be developed for projects 
not currently captured by the Act but which 
have the potential for significant adverse 
impacts, such as projects related to forestry. 


5. Clarify language and definitions 
Issues raised suggest the need for possible 
amendments to the Act and regulation to 
improve clarity and consistency of imple- 
mentation. Certain sections should be 
reviewed to clarify their application, make 
the two international agreement-making 
powers consistent and consider assessment at 
levels other than screening or panel review. 


7.6 THE DISCRETIONARY POWERS 
OF THE MINISTER OF 
THE ENVIRONMENT 


The issues 

Reviews by panels or mediators 

To date, the Minister has not used the discre- 
tionary powers to refer a project to a panel or 
mediator. There are several important barriers 
to the use of these discretionary powers. For 
example, the discretionary powers that can be 
exercised within the confines of the wording 
may be perceived as an intrusion into provincial 
jurisdiction, where the federal government has 
no authority other than the Act to affect the 
decision on the project. As well, the wording 
prevents the Minister from acting if a federal 
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authority is involved. Finally, the choice for the 
Minister is limited to referral to a mediator or 

review panel, and does not include a less “dras- 
tic” option such as calling for a comprehensive 
study or screening. 


Comprehensive studies 

The Minister’s decision-making role with respect 
to comprehensive studies is viewed by some to 
be problematic. On receipt of a comprehensive 
study for which the Agency has sought public 
comment, the Minister may refer the project to 
the responsible authority for action if the project 
is unlikely to cause significant adverse effects or 
if the project is likely to cause adverse effects that 
cannot be justified. In the former circumstance, 
the responsible authority may proceed with the 
project; in the latter, it may not. The Minister’s 
only other option is to refer the project proposal 
to a panel review, which may be done if there is 
significant public concern, uncertainty about 
environmental effects or potentially significant 
effects. 


The two areas for consideration are: 


* the uncertainty for industry and provinces 
caused by the possibility of project referral 
to a panel review after a comprehensive 
study; and 


* the Minister’s limited decision-making 
options following receipt of a compre- 
hensive study. 


Many stakeholders, most notably in the industry 
sector, have indicated that a drawback of the 
comprehensive study process is that, despite best 
efforts by a proponent, a lengthy panel review or 
mediation process might follow the study process. 
Some have indicated they would prefer either a 
“go” or “no-go” decision, made in a timely man- 
ner, rather than being faced with the potential 
of the additional time and expense of a panel 
review. Some have indicated preference for an 
immediate, direct referral to a panel without the 
preliminary expenditure of time and resources 
needed to complete a comprehensive study. 


Before the Minister receives a completed com- 
prehensive study, the Agency will have worked 
with the responsible authority and any federal 
authorities to resolve outstanding issues raised 


in public comments. In some cases, the result 
will be a comprehensive study report which the 
departments and the proponent believe is sound 
and ready for approval, but which many stake- 
holders who commented on the report feel has 
not resolved their concerns. With respect to the 
Minister’s decision following receipt of the com- 
prehensive study, if the Minister is sympathetic 
to issues raised by the public, the options are 
limited: either the comprehensive study proposal 
is sent back to the responsible authority for action 
on the project or the project proposal becomes 
the subject of a panel review or mediation. The 
Minister does not have the authority to reject 

a comprehensive study report or impose condi- 
tions that would address outstanding issues, 
even though the Minister may view the existing 
option of referral to a panel review or mediation 
as unwarranted for the unresolved issues. 


Options for consideration 

The most appropriate role for the Minister of the 
Environment is a central question in an improved 
federal environmental assessment process. The 
following options could be considered. 


1. Modify the Minister’s discretionary 
powers to allow more flexibility 
Under s. 28 of the Act, the Minister can 
refer a project that could have significant 
environmental effects or where there is sub- 
stantial public concern to a panel review or 
mediation for a more in-depth review of 
the potential effects of the project. However, 
there are times when it might be more 
appropriate for the project to be referred to 
a comprehensive study rather than a panel 
review. Specific criteria could be provided 
through guidelines to make such a determi- 
nation in a more consistent way. For example, 
the environmental effects might not be so 
significant as to merit a panel review, but 
might be more significant than what is nor- 
mally addressed in a screening. Similarly, 
public concerns might warrant a compre- 
hensive study approach rather than a 
screening, but not be significant enough to 
warrant a full panel review or mediation. 
Adding an option for referral to compre- 
hensive study to the Minister’s discretionary 
powers would give the Minister the flexibil- 


ity to determine which level of assessment 
would be more appropriate for a particular 
project. 


Modify the comprehensive study process to 
provide the Minister with more flexibility 
To help strengthen the quality of environ- 
mental assessments and remove some of 
the uncertainty associated with the compre- 
hensive study process, modifications could 
be made to provide the Minister of the 
Environment with more flexibility in 
deciding next steps. 


A key question is when does the Minister 
determine that a project undergoing a com- 
prehensive study is to be referred to a panel 
review. Under the current approach, this 
determination can be made at any time dur- 


ing the comprehensive study or following 
receipt of the study report. However, one 
option would be to allow the Minister to 
make this determination only during prepa- 
ration of the comprehensive study. Beyond 
some appropriate point, such as the submis- 
sion of the study report by the responsible 
authority, no referral to panel review could 
be made. This would remove the current 
uncertainty faced by the proponent, respon- 
sible authority and other participants that a 
project might have to undergo both a com- 
prehensive study and a panel review. Under 
this approach, however, the Minister might 
require additional powers to ensure that 
quality comprehensive studies were still 
conducted and that issues raised during 

the process were dealt with adequately. 
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TOWARD AN IMPROVED FEDERAL ENVIRONMENTAL ASSESSMENT PROCESS 


Opportunities for addressing the quality of envi- 
ronmental assessments in an improved federal 
environmental assessment process are considered 
in four important areas: 


* coverage of the Act; 

* cumulative effects; 

* — follow-up; and 

* monitoring. 

8.1 COVERAGE OF THE ACT 


The issues 

There have been ongoing questions about 
extending the coverage of the Act to include 
types of projects and groups currently excluded. 


Land trigger 

Several federal departments have identified a 
concern with respect to possible limitations of 
the Act’s land trigger (s. 5(1)(c)). In some cases, 
a department may lease land to a third party to 
enable a project to be carried out. Under the cur- 
rent land trigger, the disposal of land initiates an 
environmental assessment. However, once the 
lease is issued, there is no requirement for an 
environmental assessment of subsequent projects 
carried out on the leased lands, even though the 
federal government remains the property owner 
(unless there is another trigger under the Act). 


Crown corporations and port authorities 
When the Act was originally developed and 
approved, Crown corporations and certain ports 
and harbour authorities were to be treated dif- 
ferently from federal departments, because of 
their need to operate in a competitive environ- 
ment, competing with private sector firms. 
However, the Act includes a provision (s. 59(j)) 
for the establishment of a special regulation, 
or regulations, that would cover the conduct 
of assessments of the environmental effects 

of, and follow-up programs for, projects by 
Crown corporations. 


In response to questions raised for several years 
by some organizations about the lack of environ- 
mental assessment regulations for Crown corpo- 
rations, the Agency asked the multi-stakeholder 
Regulatory Advisory Committee to examine 

the missions and business goals of the various 
Crown corporations and their environmental 
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assessment policies, and to propose recommenda- 
tions for possible approaches to the establishment 
of environmental impact assessment regimes 
for the corporations, ports and harbours. The 
Committee analyzed environmental assessment 
regime options which might apply to Crown cor- 
porations. While no overall strategy was put forth 
for all Crown corporations, a port regulation was 
developed and approved. 


Aboriginal lands 

Aboriginal people also are concerned that the 
Act’s transboundary provisions have not been 
applied, pointing out that projects that could 
affect reserve lands could proceed without any 
environmental assessment. The wording of the 
Act appears to prevent the Minister, in any situa- 
tion where there is a federal authority involved, 
from applying s. 48, one of the transboundary 
environmental assessment provisions of the Act. 


Under s. 10 of the Act, projects with a federal 
funding trigger that are proposed for reserve 
land are to be assessed under regulations devel- 
oped under s. 59 (1). However, these regulations 
have not been developed, and there is no legis- 
lated requirement that federally funded projects 
on reserves undergo an environmental assess- 
ment. Efforts to develop the regulations have 
been unsuccessful, partly as a result of the diver- 
sity of Aboriginal viewpoints and governance 
issues among the over 630 First Nations. As an 
interim measure, a memorandum of under- 
standing has been developed with 13 depart- 
ments and agencies, to ensure they complete 
environmental assessments consistent with 

the Act, for projects they fund on reserves. 


However challenging, the opportunity to 

further explore the need and potential successful 
approaches should not be neglected in the Five 
Year Review. Fhe review provides an opportunity 
to hear from the First Nation constituency 
through its national and regional organizations. 
The opportunity for the federal government to 
advance self-government opportunities further to 
First Nations through such regulations would be 
a significant and positive achievement, providing 
First Nations accepted the initiative as a partner- 
ship of governments, and that the elements of 
the regulations were culturally appropriate. 
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An important consideration is the First Nations 
Land Management Act promulgated in 1999 
whereby some self-governing First Nations will 
develop environmental assessment principles 
and procedures for their reserve lands. The 
Agency is assisting First Nations in the develop- 
ment of these new environmental assessment 
regimes, and this approach may be a practical 
alternative to s. 10 requirements under the Act. 


Projects of national or international 
significance 

Concerns have been expressed that some activities 
or projects with possible environmental implica- 
tions (e.g., the export or import of particular 
technologies or substances) do not trigger an 
environmental assessment under the Act. Some 
groups have suggested that this gap be addressed 
through a new trigger in the Act, or by expanding 
the Act’s Inclusion List or Law List to include 
additional categories of projects and activities 
that could be considered “projects of national 

or international significance.” 


Others have noted, however, that the Act (under 
ss. 46 to 48) does give the Minister discretion 
in ordering an environmental assessment panel 
review for a project when no other federal deci- 
sion triggers the need for an assessment and 
the Minister believes the project may result 

in significant adverse environmental effects. 


Options for consideration 

The quality of environmental assessments can 
be improved by ensuring that coverage of the 
Act is fair and effective. The following options 
are worth considering. 


1. Amend the Act to include projects on 
federally owned, leased lands 
The Act’s land trigger could be amended to 
extend coverage to all projects on federally 
owned land leased by other parties, not only 
to the projects arising from the initial lease 
of the land. This would ensure that environ- 
mental effects of projects on federal lands 
would continue to be addressed by the 
leaseholders even in the absence of another 
federal trigger. 


Extend coverage of the Act to federal 
agencies, boards and Crown corporations 
The development of regulations could pro- 
ceed for appropriate Crown corporations, 
taking into account the unique circum- 
stances of each corporation, including 
recognition of its competitive situation. 


This option would respond to a recom- 
mendation in the 1998 report of the 
Commissioner of the Environment and 
Sustainable Development which urged the 
Agency to accelerate its plans to develop 
regulations to include a broader range of 
federal activities under the Act. 


Resolve issues regarding the lack of 
environmental assessments for federally 
financed projects to be located on reserves 
The Agency could continue to work with 
First Nations and their representative organ- 
izations to develop environmental assessment 
procedures for on-reserve projects receiving 
federal financial assistance. The goal would 
be an environmental assessment regime that 
considers the needs of federal government 
responsibilities in environmental assessment 
and its general responsibilities to Aboriginal 
people, and which respects First Nations’ 
traditional ecological knowledge and cultur- 
ally determined decision-making processes. 


Amend the Act to cover all federally 

funded projects on reserve lands 

The coverage of the Act could be extended to 
all federally funded projects on reserve lands 
by removing the exemption that now exists 
under s. 10. As proposed under Option 3, 
the responsibility for conducting an assess- 
ment under the Act could be harmonized 
with the environmental assessment process 
of Aboriginal organizations when the latter 
have an appropriate environmental assess- 
ment regime in place. 


8.2 CUMULATIVE EFFECTS 


The issues 

Questions are often raised about the long-term 
changes that may occur not only from a single 
proposed activity or project, but from the com- 
bined effects on the environment from successive 
activities and projects. When considered from 
this perspective, the incremental effects may be 
significant, even though they may be insignificant 
when considered strictly on their own. 


Every environmental assessment conducted 
under the Act must include a consideration of 
“any cumulative environmental effects that are 
likely to result from the project in combination 
with other projects or activities that have been 
or will be carried out” (s. 16(1)(a)). 


Scoping is a critical step in considering cumula- 
tive effects. If some environmental features are 
excluded from the assessment, certain cumula- 
tive effects may be overlooked. It also may be 
difficult in some assessments to get a compre- 
hensive understanding of future projects. Some 
guidance may be required for responsible 
authorities on how to obtain information on 
proposed projects in the assessment study area. 
A general understanding of the various approval 
processes within other governments would also 
be valuable so responsible authorities can make 
a determination about the likelihood of future 
projects proceeding. 


Consideration of cumulative effects raises impor- 
tant methodological issues such as how and when 
to conduct area-wide assessments. Under the 


current Act, environmental assessments are only 
triggered by project proposals. However, broader 
regional or area-wide reviews of development 
activity and proposals, within an ecosystem or 
geographic region, may be better able to address 
sustainable development in planning, make more 
efficient use of scientific expertise and local 
knowledge, and provide more consistent require- 
ments for industry. In a recent assessment, for 
example, the proposal which triggered environ- 
mental assessment under the Act, followed several 
other similar projects in the area which had not 
triggered the federal process, and some of which 
had not required an assessment of cumulative 
effects. The perception in this instance was of an 
unequal burden of responsibility on the propo- 
nent of the final project. 


There also is the important question of jurisdic- 
tional issues in cumulative effects. In identifying 
other actions that may cause an impact or in 
attempting to conduct area-wide assessments, 
there is potential for criticism that the federal 
government is infringing on provincial jurisdic- 
tion. Situations also may develop where federal 
projects are turned down because of cumulative 
effects while other projects contributing to the 
cumulative effects are allowed to proceed because 
they are not subject to legislation that incorpo- 
rates the consideration of cumulative effects. 


An additional concern is the availability of infor- 
mation on which to base an assessment of cumu- 
lative effects, and the question of who should be 
responsible for providing this information. 
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CUMULATIVE EFFECTS ASSESSMENT: LAND USE AND MINE DISCHARGES 


In the case of a new open pit copper mine, a cumulative effects assessment examined the effects 
related to two major issues: land use and mine discharges. In addition to the federal environmental 
assessment, an assessment was required under a provincial environmental assessment process. 
Although the cumulative effects assessment was required only by the federal process, both parties 
agreed on the methodology to be used in the joint review. 


The small “footprint” (land area occupied) of the mine simplified the task of scoping the assessment, 
particularly with regard to potential cumulative effects. Land use issues were limited to incremental 
losses of forest and habitat for fish and wildlife. The severity of effects was minimized by the small 
mine footprint and the use of an existing road and its right of way for locating most of the power and 
transportation infrastructure. The spread of air emissions was limited by the surrounding topography. 
The project’s remote location and the limited spatial extent of effects also reduced the number of 
projects with the potential to interact with the mine. Two projects were identified that met the Act's 
definition for “other projects”: a proposal to recover submerged timber from a nearby reservoir, and 
current and proposed land-based forestry activities. 


Mine discharge was subject to regulated water quality levels, thereby substantially reducing the poten- 
tial for downstream effects. The effective application of mitigation meant that cumulative effects were 
not considered significant and would not impact resource users. Similarly, the proposal to dredge or 
otherwise recover the timber submerged during the creation of the reservoir would only be approved 
if the impacts were manageable and would not impact resource users when considered along with 
the mine impacts. The extent of loss of forest, wildlife and wetland habitat due to the creation of the 
reservoir was not easily determined as historic baseline information was unavailable. Estimates ranged 
from 10,000 to 15,000 ha lost. With only a 575 ha footprint, the mine’s contribution to regional losses 
was considered negligible, temporary and mitigable. A similar comparison to forestry activities also 
indicated that these effects in the watershed were not significant. 


This CEA exercise demonstrated that a nearby large project can overshadow the cumulative effects 
contribution of a proposed but relatively smaller project; local mitigation may be sufficiently adequate 
to ameliorate cumulative effects; geography can limit the spatial boundaries. 


particular, the need for early co-ordination 
of scoping efforts could be considered more 
directly in harmonization agreements and 
joint assessments. The possibility of jointly 


Options for consideration 

While good progress has been made on several 
fronts in providing sound advice to practitioners 
in this methodological area, other initiatives 
could be considered in the context of the 


Five Year Review. 


i 


Provide clear definition in the Act 

The Act could be amended to clarify the 
definition of “environmental effect” and 
other related terms and provide a definition 
of “cumulative effect,” to facilitate scoping 
of assessments in which a cumulative 
environmental assessment is required. 


Promote greater co-ordination with 

other jurisdictions 

The cross-jurisdictional aspects of address- 
ing cumulative environmental effects, in 


conducting regional environmental assess- 
ments in specific ecosystems or regions also 
could be considered as a policy approach. 


Provide guidance and training materials 

A guideline could be developed to indicate 
who should be responsible for gathering 
cumulative effects information and at what 
level and scope. The guideline also could 
address the integration of regional assess- 
ment information into a project-specific 
cumulative effects assessment. 


8.3 FOLLOW-UP 


The issues 

Effective follow-up is an essential component of 
an effective environmental assessment process. 
Under the Act, a follow-up program: 


* — verifies the accuracy of the environmental 
assessment; and/or 


* determines the effectiveness of any mitiga- 
tion measures that have been implemented. 


In this way, follow-up can help improve the 
quality and effectiveness of environmental 
assessments, build in accountability and ensure 
that effective environmental protection measures 
are in place. 


The Agency’s Compliance Monitoring Review 
indicated that, in a sample of 77 screenings, 
about one half of the sample had a description 
of follow-up requirements. The review suggested 
that several important challenges remain to 
improving the quality of environmental assess- 
ments through effecting follow-up, including: 


* Application: There is no consensus or 
guidance on the types of projects, among ~ 
the approximately 6,000 environmental 
assessments conducted each year, requiring 
a follow-up program. 


* Management roles and responsibilities: The 
question of how follow-up responsibilities 
outside its mandate can be assigned to a 
project proponent needs further exploration. 
As well, co-ordination among federal depart- 
ments at the follow-up stage has not always 


been effective, and federal departments often 
lack the financial and human resources to 
conduct longer term, follow-up programs. 


* Content of follow-up programs: The design, 
implementation and review of follow-up 
programs by departments and proponents 
have not been consistent. Knowledge gained 
from previous environmental assessments 
and follow-up programs has not been 
captured and shared effectively. 


* — Permitting and enforcement: Federal depart- 
ments that do not have subsequent regula- 
tory licensing or permitting responsibilities 
have expressed concern about the challenges 
associated with ensuring compliance with 
follow-up commitments contained in envi- 
ronmental assessments, particularly over the 
longer term. 


The difficulties experienced with follow-up 
programs in terms of inconsistent application, 
federal co-ordination and compliance monitor- 
ing appear to arise from a general lack of regu- 
lations, guidelines, standards or procedures 
regarding the design and implementation of 
follow-up programs. 


Options for consideration 

In working toward improving the quality of 
environmental assessments, the capacity for 
follow-up after environmental assessments 
can be strengthened to promote continuous 
learning and public accountability throughout 
the process. 


FOLLOW-UP AND MONITORING ; 


As part of a larger master agreement following the review of a 
gold mining proposal, key institutional arrangements relating to 
follow-up were included. They provided commitments to mitiga- 
tion measures and a framework to address First Nation con- 
cerns. The parties to the master agreement included several 
First Nations Councils, the project proponent and the govern- 
ments of Canada and Ontario. The agreement sets out imple- 
mentation mechanisms along with the necessary financial 
support to see implementation of follow-up commitments 
through to project completion. There is also a provision for an 
independent evaluation of the agreement's implementation. 
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In this direction, the following options could be 
considered. 


1. Develop guidelines or operational policies, 
and corresponding training to provide 
clearer direction to proponents and federal 
departments 
A non-regulatory approach would have the 
Agency work with responsible authorities to 
develop guidelines and policies for improv- 
ing follow-up. An operational policy or sec- 
toral guidelines could clarify when and how 
departments should conduct follow-ups. 

It would establish common rules for all 
responsible authorities to follow, and would 
set a benchmark against which compliance 
could be evaluated by the Commissioner 

of the Environment and Sustainable 
Development. 


One of the Agency’s roles is providing train- 
ing and guidance to other federal depart- 
ments on the Act, and to encourage and 
assist them in the preparation of their own 
training materials. A training program on 
follow-up, based on the developed guidelines 
or operational policies, could be introduced 
in co-operation with responsible authorities, 
sharing best practices for developing and 
carrying out follow-up programs. 


2. Strengthen the role of follow-up 
The Act could be amended to strengthen 
requirements for follow-up to improve the 
quality of environmental assessments. For 
example, follow-up programs could be 
mandatory in all comprehensive studies and 
panel reviews. Responsible authorities could 
link follow-up requirements to the use of 
environmental management systems. 


8.4 MONITORING COMPLIANCE 
WITH THE ACT AND THE QUALITY 
OF ASSESSMENTS 


The issues 

Several participants in the process share respon- 
sibility for compliance with the Act. Departments 
assess the environmental consequences of their 
actions and take these consequences into account 
in their decisions. The Agency, meanwhile, ensures 
the consistency and quality of environmental 
assessments involving the federal government. 


The 1998 Report of the Commissioner of the 
Environment and Sustainable Development, 
Environmental Assessment — A Critical Tool for 
Sustainable Development, noted several areas 
where environmental assessment needs to be 
improved, including: 


* improving the quality of screening reports; 


* taking a more consistent view of projects 
and the potential impacts to be assessed; 


* gathering information on environmental 
assessment results; and 


* monitoring the compliance and quality of 
environmental assessments. 


In its response to the Commissioner’s report, 
the Agency indicated it was leading efforts to 
develop a compliance-monitoring framework to 
provide information on whether environmental 
assessments are conducted in accordance with 
the Act and using good practices. 


The Agency completed the Compliance 
Monitoring Framework in July 1998. It is based 
on standardized principles and approaches used 
to conduct reviews in the federal government, 
including program evaluation and comprehensive 
audits. It was designed to provide a comprehensive 
plan for addressing the issues of compliance with 
the Act, good environmental assessment practices 
and environmental assessment quality. 


Options for consideration 

The quality of environmental assessments could 
be improved by addressing opportunities for 
strengthening the role of monitoring in the over- 
all process. Options worth considering include 
the following. 


: 


its 


Establish a quality assurance program 
across federal departments 

A quality assurance program could be estab- 
lished across federal departments within the 
current structure of the Act to include an 
ongoing mechanism to monitor compliance 
with the Act and the overall quality of 
assessments. The Agency is already actively 
pursuing this option in consultation with all 
departments. A quality assurance program 
could include guidance and establish mini- 
mum mandatory standards for consistency 
on internal procedures and reporting 


requirements. In addition, it would assist 
departments in establishing performance 
indicators for environmental assessment 
that could be included in departmental sus- 
tainable development strategies or evalua- 
tion programs. It would also provide the 
Agency with the necessary information to 
develop appropriate training and guidance 
material, policies and regulations. 


Amend the Act to include a quality 
assurance mechanism 

The Act could be amended to include a 
quality assurance mechanism to verify com- 
pliance and quality of assessments on an 
ongoing basis. Under such an amendment, 
responsible authorities would be required 
to participate in a quality assurance program 
co-ordinated by the Agency. 
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Opportunities for strengthening public par- 
ticipation in a renewed federal environmental 
assessment process are considered in three 
key areas: 


* public participation in environmental 
assessments; . 


* Aboriginal involvement in environmental 
assessments; and 


* access to environmental assessment 
information. 


9.1 PUBLIC PARTICIPATION IN 
ENVIRONMENTAL ASSESSMENTS 


The issues 

Screenings 

Screenings, which account for over 99 percent of 
all environmental assessments conducted under 
the Act, do not require public involvement. 
Some groups have suggested this is not consis- 
tent with the spirit or intent of the Act; others 
suggest that most screenings are conducted on 
small-scale, routine projects with no environ- 
mental effects and no public interest. 


Community and environmental groups have 
indicated general dissatisfaction with their expe- 
rience in public participation in screenings, cit- 
ing the lack of notification, the lack of time to 
prepare and insufficient opportunities to express 
their views. The situation has been made worse 
by the technical difficulties departments and 

the public have experienced with the Federal 
Environmental Assessment Index. 


Comprehensive studies 

In comprehensive studies, there have been 
questions about the scope and timing of oppor- 
tunities for earlier, more substantive public 


INNOVATIVE PUBLIC INVOLVEMENT 


IN COMPREHENSIVE STUDIES 


A recent comprehensive study of a road for a remote Aboriginal 
community involved extensive public consultation during the 
preparation of the study. When the study report was complete, 
the Agency held two public meetings and an open house to 
obtain in-person oral comments on the project, in addition to 
the written comments. The consultation process responded to 


a request from the community. 


TOWARD AN IMPROVED FEDERAL ENVIRONMENTAL ASSESSMENT PROCESS 
9. Strengthening Opportunities for Public Participation 


participation and with the uncertain impact 
of public comments on project decisions. 


Pressure is mounting from some groups to make 
participant funding more broadly available, par- 
ticularly in comprehensive studies, given the 
types of projects that undergo a comprehensive 
study and the level of public concerns generated. 


Panel reviews 

Panel reviews under the Act are designed to be 
non-judicial and non-adversarial to encourage 
more open and informal public participation. 
There is the question whether some of the 
reviews conducted jointly with another jurisdic- 
tion or under another review process take on a 
more judicial nature and become more intimi- 
dating to prospective public participants. 


Panel reviews are established to offer advice to 
government decision makers. The public may 
not always understand that the role of the review 
is advisory, rather than decision making, and 
expresses frustration if a government response 
to a panel report does not accept all the review 
recommendations. 


The future of participant funding in panel 
reviews has received considerable attention. 
Members and chairs of public review panels 
consistently report that participant funding is an 
effective tool for involving groups affected by the 
proposed project in the review process. Public 
interest groups have called for the funding to be 
made available in comprehensive studies, as well. 
The Regulatory Advisory Committee also has 
identified opportunities for streamlining the 
funding request and approval procedures. 
However, resource constraints are an important 
factor in considering the future direction of the 
program. 


There also is the broader question 
of encouraging the involvement 
of Aboriginal people in panel 
reviews. The question involves 
complex constitutional and cul- 
tural issues, and remains one of 
the most important challenges to 
the Act. Aboriginal people believe 
they should participate only in 
decision making rather than 
advisory processes. 
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Mediation 

Although no mediation has been conducted 
under the Act, it holds promise for enhancing 
public participation in the process and for 
reducing the costs and time demands of envi- 
ronmental assessments. There may be several 
barriers to its use. 


First, mediation can only be used under the 

Act for project proposals in which there are 
likely to be significant effects or public concerns. 
Such projects tend to be relatively large, involv- 
ing complex, controversial issues and polarized 
views. Finding agreement on such issues through 
mediation would likely be very difficult. 


Second, the relatively strict conditions that must 
be met before mediation can begin have discour- 
aged its use. For example, there must be agree- 
ment on the parties involved in the mediation 
and on the issues up for consideration. 


Third, many projects which otherwise could 
benefit from mediation are also subject to 
provincial review. However, mediation does not 
appear to lend itself to joint federal-provincial 
reviews, given the need for each government to 
make its own decisions following an assessment. 


Finally, some groups may have been reluctant 

to agree to mediation because the consequence 
of a failed mediation is referral to a panel review. 
Given this possibility, some participants in the 
process may prefer to avoid the extra time and 
uncertainty of mediation and move straight to 
the more familiar panel review. 


Options for consideration 

In seeking to strengthen opportunities for 
public participation in the environmental 
assessment process, a number of options 
could be considered. 


1. Enhance public participation in screenings 
Under the current application of the Act, 
responsible authorities consult with the 
public on some, but not all, screenings, usu- 
ally basing their decision to consult on the 
level of public concern. The base-line infor- 
mation requirement for all screenings could 
be mandatory public notification, using the 
Federal Environmental Assessment Index, 
which would provide basic project data 
only. The range of any additional public 


information needs and opportunities for 
consultation could be established through 
guidance materials, and could vary with 
the complexity of the screening. 


In addition, public participation in screen- 
ings could be enhanced by developing crite- 
ria for determining the types of project 
screenings that could benefit from public 
consultation. Criteria could be developed in 
guidelines, and be based on the severity of 
the biophysical and related social effects, the 
complexity of the project or the degree of 
public concern. The requirement for public 
consultation could be introduced through 
guidance materials and voluntary compli- 
ance, or made mandatory for certain projects 
through the development of a regulation 
under the existing authority in the Act. 
Depending on the level of participation 
deemed necessary, the level of public con- 
sultation could range from basic notifica- 
tion for a simple project, to meetings with 
key stakeholders for projects with clearly 
defined concerns, to a series of consultation 
activities involving the general public for 
projects with significant potential impacts. 


Enhance public participation in 
comprehensive studies 

Public participation could be enhanced by 
adding a requirement for public meetings 
during the preparation of the comprehen- 
sive study report. Although not mandatory, 
most proponents have included public con- 
sultation during the preparation of their 
comprehensive study reports. Early public 
involvement is viewed as a key tool for iden- 
tifying project concerns during the planning 
phase when modifications can more easily 
be made to the project proposal. 


An additional way to enhance public par- 
ticipation would be for the Agency to seek 
comments on the completed comprehensive 
study report in a more proactive way than 
only receiving written comments. For exam- 
ple, open houses, one-on-one information 
sessions, workshops or town-hall style meet- 
ings could be held in communities poten- 
tially affected by the project. This would 
enable public comments on the report to be 


received more directly. Discussion at these 
meetings might produce suggestions for res- 
olution or mitigation of issues the public 
still sees as outstanding. Discussion of the 
report in an open public forum could pro- 
mote a better public understanding of the 
issues to be dealt with by the Minister and 
could provide the responsible authority 
with an opportunity to indicate how earlier 
public comments had been integrated into 
the report. 


Encourage the use of more informal 
mediation approaches 

Procedures for conducting mediation under 
the Act could be amended to encourage 
greater use of this approach for resolving 
disputes. For example, the Act could be 
amended to allow mediation to occur under 
more informal circumstances during self- 
directed assessments. Mediation could be 
another tool available to the Minister of the 
Environment under a revised comprehen- 
sive study process. Another option could 

be amending the Act to give the Minister 
greater flexibility in choices following 
unsuccessful mediations, rather than 
referral to panel review. 


Reaffirm participant funding 

Participant funding has been an effective 
tool for promoting meaningful public par- 
ticipation in panel reviews, but expansion of 
funding is affected by resource constraints. 
One option would be to solidify participant 
funding through cost recovery. This could 
open up the possibility of expanding par- 
ticipant funding to comprehensive studies. 


Take advantage of emerging 
technological opportunities 

Panel reviews have relied on traditional 
means of communications — town hall 
meetings, press releases, public service 
announcements and public hearings. 
Advances in communication technologies 
make it easier and quicker to engage indi- 
viduals and groups in discussions such as 
panel reviews. The Internet and videocon- 
ferencing have reduced the need for travel 
by allowing individuals and groups in 
remote locations to engage in consultation 
processes anywhere in the world. Wherever 


possible, emerging technologies should be 
used to engage citizens in panel reviews and 
reduce the need for expensive and often dif- 
ficult travel. In seeking to take advantage of 
such changes, however, it will be important 
to consider the potential for some groups 
to be excluded from these new approaches. 


9.2 THE INVOLVEMENT OF 
ABORIGINAL PEOPLE IN 
ENVIRONMENTAL ASSESSMENTS 


The issues 

Involving Aboriginal people meaningfully in 
decision-making processes is one of the most 
challenging and complex issues facing govern- 
ment and Aboriginal groups in Canada. Environ- 
mental assessments conducted under the Act 
represent an important means of determining 
the implications of projects on Aboriginal peo- 
ple and their activities, and providing them with 
appropriate opportunities to be consulted. 
Aboriginal people in Canada have a unique role 
to play in many environmental assessments, in 
particular those involving reserve lands, tradi- 
tional territories, and treaty and land manage- 
ment areas. 


The Act contains no special provisions for 
consulting with Aboriginal people during envi- 
ronmental assessments. Several questions have 
been raised with respect to this important issue. 


* Separate approaches: A number of 
Aboriginal groups have expressed strong 
dissatisfaction and frustration with the 
Act. This has led to several delays and legal 
challenges on specific projects. Aboriginal 
people have called for separate, distinct 
approaches to provide their views on the 
environmental impacts of specific projects 
and on the broader environmental agenda. 
They believe an approach based on partner- 
ship offers the greatest potential to involve 
Aboriginal people. 


* Consultation obligations: Recent court deci- 
sions have led to higher expectations on the 
part of Aboriginal people with respect to 
when and how they should be consulted, par- 
ticularly when Aboriginal lands or interests 
may be affected by a government decision. 


* The definition of “environmental effects”: 
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Aboriginal groups raise the issue of the 

Act’s definition of “environmental effects” 
(including the effect of any change in the 
environment on the current use of lands and 
resources for traditional purposes) which 
does not adequately address the full range 

of issues of relevance to Aboriginal people. 
As well, they have expressed concerns that 
under the definition, Aboriginal issues, such 
as effects on socio-economic and cultural 
factors, can be considered only in an indirect 
way, if they are the result of direct changes in 
the bio-physical environment. 


Application of the Act to Indian reserve lands: 
The lack of Indian land regulations under 

s. 59(1) has meant that the Act has not been 
applied consistently to federal funding ini- 
tiatives for projects on reserves. In the 
absence of Indian land regulations, funding 
authorities at Indian and Northern Affairs 
Canada, through their funding agreements, 
have required First Nations to conduct envi- 
ronmental assessments which generally have 
followed an environmental process similar 
to that of the Act. In addition, an interim 
memorandum of understanding among 
federal departments that fund projects on 
reserves has been developed. The memoran- 
dum has been in place since September 1999, 


ensuring the environmental assessment of 
federally funded projects on reserves. 


Traditional ecological knowledge: There is 
no consensus on the appropriate use of 
traditional ecological knowledge, acquired 
by Aboriginal persons over generations of 
experience with the environment, in envi- 
ronmental assessments conducted under the 
Act, nor on the relationship of this knowl- 
edge with conventional scientific analysis. 
The federal government tries to ensure the 
consideration of all available relevant knowl- 
edge in the environmental assessments it 
undertakes. One challenge associated with 
the inclusion of traditional ecological knowl- 
edge is the varied circumstance of each 
assessment. This, and the differing knowl- 
edge, understanding and values Aboriginal 
people may contribute in the assessment of 
the impacts of a particular project, make it 
difficult to provide uniform guidance on the 
factors of traditional ecological knowledge 
to be considered in specific environmental 
assessments. Current practice calls for spe- 
cific guidance on using Aboriginal knowl- 
edge in project reviews to be provided by 
the panel on a case-by-case basis. 


TRADITIONAL ECOLOGICAL KNOWLEDGE 


Traditional ecological knowledge is an unwritten precept of behaving, doing and 
knowing, involving observations of, and interactions among, things such as people, 
plants, fish, animals, waterways and the land. Aboriginal people have acquired 
and practiced this knowledge for millennia as the foundation of their cultures. 
Traditional ecological knowledge is rooted in culture and lifestyles (e.g., the use 

of land by traditional resource users). This knowledge also refers to knowledge 

of the environment, of ecological systems and of cultural values. 


The Agency has co-ordinated the first step in designing federal government policy 
on how traditional ecological knowledge could be integrated into environmental 
assessment. This has resulted in a report on a strategy for including this knowledge 
in guidelines. The next steps of designing traditional knowledge environmental 
assessment policy and determining how this knowledge can be brought into envi- 
ronmental assessment will be initiated in a process separate from the Five Year 
Review. The review expects, however, to hear from Aboriginal and non-Aboriginal 
stakeholders alike on the development of a basis for traditional ecological knowl- 
edge in federal environmental assessments, and to receive comments on the 
design of a traditional ecological knowledge policy. 


Options for consideration 

A major challenge is to find approaches for 
involving Aboriginal people in the environmen- 
tal assessment process, on and off reserve, in 

an effective and meaningful way. Clearly, the 
Aboriginal peoples of Canada must have a piv- 
otal role in the discussion of any environmental 
assessment agenda, particularly with regard to 
reserve lands, traditional territories and treaty 
areas. In seeking this objective, several options 
could be considered. 


1. Develop and apply more 
appropriate consultation methods 
The government could continue to work 
with Aboriginal people and their represen- 
tative organizations to develop and apply 
appropriate consultation methods both in 
project assessments and in the development 
of harmonized legislation and regulations. 


2. Harmonize the Act with Aboriginal 
self-government and land claim regimes 
Work could continue on harmonizing the 
Act’s process and concepts with the wide 
variety of Aboriginal self-government and 
land claim regimes wishing to establish 
linkage and co-operation with the federal 
process, to reflect and support Aboriginal 
interests. 


3. Continue the discussion of traditional 
ecological knowledge with respect to 
its role in environmental assessment 
The Agency recognizes the importance and 
challenge of considering traditional ecologi- 
cal knowledge in environmental assessment 


and is elaborating ways to best incorporate 
consideration of this knowledge in the fed- 
eral environmental assessment process. 
Federal guidelines being developed with the 
help of Aboriginal groups and individuals 
will address the basic obligations and 
options for project proponents, including 
the consideration of traditional ecological 
knowledge in the panel review process. 


9.3 ACCESS TO ENVIRONMENTAL 
ASSESSMENT INFORMATION 


The issues | 

Public registries 

An independent review of public registry opera- 
tions in early 1999 concluded that while all 
departments appeared to be complying with the 
obligation to establish a public registry for each 
environmental assessment, the operations of the 
registries vary widely. Some departments main- 
tain sophisticated centralized data bases; others 
simply keep project files and prepare a docu- 
ment list on request. 


Most responsible authorities have relied on 
their presence on the Federal Environmental 
Assessment Index to meet their obligations for 
providing public access to environmental assess- 
ment information. Most also have tended to 
store the documents in the project regions, and 
many are prepared to provide documents in 
electronic format. A few departments have taken 
more proactive measures to promoting public 
awareness of their registries, and to providing 
convenient access such as establishing reading 
rooms in the project region. 


PUBLIC USE OF PUBLIC REGISTRIES 


Very few departments maintain statistics on the extent of public use of their reg- 
istries. All the departments surveyed in a recent independent study indicated that 


their public registries receive very little public use. 


For example, the highest number of public requests reported from any department 
was 40 requests since the Act came into force. Other departments reported public 
use of fewer than six requests a year, and one reported that it had never received 
a request. Even those departments conducting hundreds of environmental assess- 
ments a year reported only one or two public requests a year through their reg- 
istries. Whether this is because of lack of public interest, lack of awareness, or lack 


of ability to access the registries is not clear. 
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Federal Environmental Assessment Index 

In the past, the operations of the Index have 
been hindered by technical problems and design 
changes that led to difficulties and delays in the 
transfer of data from federal departments. As a 
result, a number of departments decided not to 
use the voluntary index, and several developed 
their own indices for posting environmental 
assessment information on their departmental 
Web sites. As well, public groups and others 
expressed concern that the Index was not provi- 
ding sufficient or timely information to promote 
public participation in environmental assess- 
ments. The 1998 Report of the Commissioner of 
the Environment and Sustainable Development, 
for example, highlighted the need for better 
information in the Index and improved public 
access to this information. 


The Agency is addressing these technical difficul- 
ties in an effort to improve the Index. Technical 
improvements allow for the better transfer of 
data on environmental assessments from depart- 
ments, and all federal departments conducting 
environmental assessments now regularly 
transfer data to the Index. The Agency also is 
evaluating opportunities to place more detailed 
information on environmental assessments on 
the Index. 


Beyond the technical issues, challenges remain 
in promoting public awareness of departmental 
registries and the Index, and providing effective 
training and guidance to departments on oper- 
ating registries and using the Index. 


Options for consideration 

A strengthened public registry/Index system can 
help ensure that the public has the information 
needed — when needed — to participate meaning- 
fully in environmental assessments. For example, 
the following options could be considered. 


Amend the Act to include a mandatory 
Index requirement for responsible 
authorities. 

A fully operational Index, used in a timely 
way by responsible authorities, could be an 
important tool to the public and to other 
government jurisdictions for obtaining 
information about the presence and status 
of projects undergoing environmental 
assessment. 


Make screening reports accessible through 
the Internet 

Screening support documents, such as a 
scoping document, could be made accessible 
through the Internet as early as possible, to 
facilitate public input. The final screening 
reports could be either posted on the 
responsible authority's own Internet site 

or submitted to the Agency for posting 
through the Index. 


Explore the potential for new information 
and communication technology 

The potential for new information and 
communication technology to improve the 
reliability and accessibility of the Index and 
to better involve individuals and organiza- 
tions in the environmental assessment 
process could be examined. Internet and 
telecommunications are revolutionizing the 
way communication is performed. High- 
speed data exchange, along with video and 
teleconferencing, are more economical and 
accessible than before, opening up new 
avenues for public involvement. In seeking 
to take advantage of such changes, however, 
it will be important to consider the poten- 
tial for some groups to be excluded. 


Looking back, this discussion paper has tried 
to present a fair, objective and comprehensive 
review of the experience to date with the 
Canadian Environmental Assessment Act. 


Looking ahead, the paper has identified a 
number of areas where there are challenges 
and opportunities to renew the Act. 


The ideas presented here seek to contribute to a 
national dialogue on where federal environmen- 
tal assessment should be headed in Canada. The 
Five Year Review provides a forum for bringing 
together all those concerned with environmental 
assessment in Canada to review the strengths 
and limitations of the Act in an atmosphere 

of co-operation and common mission, and to 
revitalize the Act so it remains a dynamic and 
effective tool for decision makers. 


Others involved in the process — from other gov- 
ernments to industries to community groups — 
will have other issues and ideas to bring to the 
discussion, and these will be welcomed. 


The dialogue is certain to be thought-provoking 
and challenging. Environmental assessment 
touches many segments of our society, and it is 
not surprising when these different perspectives 
often bring widely different — and even conflict- 
ing — visions of what changes are needed to the 
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process. These differences should not be discour- 
aged. Indeed, the opportunity to voice them and 
to debate them in an atmosphere of mutual 
respect is a hallmark of Canadian society. 


What kind of federal environmental assessment 
process do Canadians need and want in the new 
millennium? 


If there is a single thread weaving together the 
many different perspectives on the recent experi- 
ence with the Act, it is this: the Act, as it stands, 
appears to be unnecessarily complex. Its complex- 
ity triggers ambiguity and a lack of clarity that 
touches on so many aspects of the federal envi- 
ronmental assessment process — relationships, 
responsibilities, predictability, consistency, time- 
liness, accountability and public participation. 


If the fundamental issue of complexity is not 
addressed, there is the risk of a double loss: in 
the quality of the assessments themselves and, 
just as serious, in confidence on all sides in the 
integrity of the process. 


A less ambiguous, more straightforward process 
could go a long way in promoting public confi- 
dence in the process, providing a greater meas- 
ure of certainty and predictability to the private 
sector, and ensuring a more appropriate use of 
scarce resources by the public sector. 


QUESTIONS TO CONSIDER IN THE FIVE YEAR REVIEW 


This discussion paper has presented a wide range of ideas and 
suggestions to stimulate dialogue. Individuals and groups wanting 
to participate in the Five Year Review are encouraged to consider 


the following questions. 


¢ Are there additional issues that should be addressed in the 


Five Year Review? 


* Are there other challenges that should be put on the table 


for discussion? 


* Are there additional options that should be considered? 
* To what extent can or should important environmental assess- 
ment methodological issues such as scoping be addressed 


through legislation? 


* What is the appropriate balance or trade-off among some of the 


proposed options? For example, how can the need to strengthen 
the role of the Minister be balanced with the principle of self- 
assessment or the need for greater predictability and timeliness 
with the need for improved opportunities for public participation? 
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The three major challenges presented in this 
discussion paper all speak to the need 

to bring greater clarity and understandability to 
the federal environmental assessment process 
while improving the quality of assessments and 
confidence in — and respect for — the process. For 
example: 


- — Efforts to simplify and clarify the relation- 
ships between different federal departments 
and different governments can result in less 
overlap and duplication, and ensure that 
projects likely to have significant effects are 
given proper attention. 


* A focus on greater predictability and consis- 
tency in the process can reduce the need to 
resort to litigation and help ensure that all 
participants have greater confidence in the 
process and its decisions. 


* Clearer lines of responsibility and account- 
ability can build greater confidence in the 
quality of environmental assessments and 
in the quality of decisions being made on 
projects. 


+ Clear, consistent opportunities for meaning- 
ful public involvement can be a powerful 
tool for improving quality while reducing 
the need to resort to litigation. 


Simplicity, quality, integrity: This is the vision 

for a revitalized federal environmental assess- 
ment process. Achieving the vision will not be 
easy. It will not only be a matter of rewriting 
particular provisions of the federal legislation. It 
also must be based on a renewed commitment 
to co-operation and co-ordination within and 
across all jurisdictions, on changes in internal 
procedures by federal departments to better real- 
ize the potential of environmental assessment to 
contribute to sound planning decisions and on 
the gradual expansion of expertise and capacity 
among environmental assessment practitioners 
in Canada through better training and education, 


ANNEX 1: FOR MORE INFORMATION 


For More Information on the Five Year Review of the Act: 
Jim Clarke 

Director, Legislative and Regulatory Affairs 

14th Floor, Fontaine Building 

200 Sacré-Coeur Boulevard 

Hull, Québec K1A 0H3 

Telephone (Collect): (819) 997-2253 

E-mail: jim.clarke@ceaa.gc.ca 


List of background studies and other reference materials available from the Canadian Environmental 
Assessment Agency: 
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Bruce, Laurie. (1999). Status of Cumulative Effects Assessment. Planning Solutions, October. 


Coffey, David and Jean-Luc Charron. (forthcoming). Background Paper on the Operations of the Canadian 
Environmental Assessment Act as it Applies to Projects Outside Canada. PricewaterhouseCoopers. 


David Redmond and Associates. (1999). Compliance Monitoring Review. June. 


Davies, Katherine. (1999). Operational Audit of the Four Original Regulations under the Canadian 
Environmental Assessment Act. Ecosystems Consulting, June. 


Gartner Lee Limited. (1999). Options and Tools for Improving Follow-Up. March. 

Hagler-Bailly, (1999). On-Going Monitoring Program of the Canadian Environmental Assessment Act. June. 
Lawrence, David. (1999). Trends in Environmental Assessment. Lawrence Environmental, May. 

Lawrence, David. (1999). Multi-Jurisdictional Environmental Assessments. Lawrence Environmental, May. 
Marbek Resource Consultants. (1999). Background Discussion Paper on Section 5 Triggers. June. 

Rennick, Paul. (1999). Effectiveness of the Federal Coordination Regulations. Rennick and Associates, April. 


Shillington, Tom. (1999). Background Study on Public Participation in Screening and Comprehensive Studies. 
Shillington & Burns Consultants, March. 
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2. Other Reports 
Canadian Environmental Assessment Agency. (1999). Implementing the 1999 Cabinet Directive on the 
Environmental Assessment of Policy, Plan, and Program Proposals: Guidelines for Federal Authorities. 


Report of the Commissioner of the Environment and Sustainable Development. (1998). Environmental 
Assessment: A Critical Tool for Sustainable Development. 


Sadler, Barry. (1996). Canadian Environmental Assessment Agency and the International Association for 
Impact Assessment, Environmental Assessment in a Changing World: Evaluating Practice to Improve 
Performance, Final Report of the International Study of the Effectiveness of Environmental 
Assessment. June. 


Sheehy, Gregg. (1999). Background Study on Environmental Assessment and Protected Areas 
Gregg Sheehy, March. 

Sussex Circle. (1999). Preparing for the Five Year Review of the Act — Report on the Federal Workshop, 
Montebello, Quebec, May 5-7, 1999. July. 3 
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